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procedura

1. saqmes safuZvlad daedo ganacxadi #41704/02, romelic 2002 wlis 
6 da 28 noembers moldovis winaaRmdeg sasamarTloSi Seitanes moldovis 
orma moqalaqem, batonebma valeriu roSkam da nikola roSkam (SemdgomSi 
„ganmcxadeblebi“), adamianis uflebaTa da ZiriTad TavisuflebaTa dac-
vis konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadebelTa interesebs sasamarTloSi icavda batoni f. nagacevS-
Ci, CisinauSi dafuZnebuli arasamTavrobo organizaciis - advokatebi ada-
mianis uflebebisTvis - warmomadgeneli. moldovis mTavrobis (SemdgomSi 
„mTavroba“) pozicias icavda saxelmwifo warmomadgeneli batoni v. grosu.

3. ganmcxadeblebi amtkicebdnen, rom policiaSi dakavebisas arasaTana-
dod moepyrnen, maTgan TviTinkriminaciuli gancxadebebis mopovebis miz-
niT; arasaTanado mopyrobis Sesaxeb maTi saCivrebis ganxilva dagvianda; 
isini iyvnen araadamianur da Rirsebis Semlaxvel sapatimro pirobebSi; 
dakavebis Semdeg, sawyis etapze, maT ar miecaT ufleba, survilisamebr 
SerCeuli advokatisTvis miemarTaT da arasaTanado mopyrobis Sesaxeb sa-
CivrebTan mimarTebiT gamoyenebuli dacvis saSualebebi araefeqtiani iyo.

4. ganacxadi gansaxilvelad gadaeca sasamarTlos meoTxe seqcias. 2008 
wlis 16 maiss seqciis Tavmjdomarem gadawyvita mTavrobasTan ganacxadis 
komunicireba. aseve gadawyda, rom ganacxadis arsebiTi mxare da dasaSvebo-
bis sakiTxi erTdroulad ganexilaT (konvenciis 29-e muxlis me-3 punqti). 

faqtebi

1. saqmis garemoebebi

5. ganmcxadeblebi: batoni valeriu roSka (V.R.), dabadebuli 1960 wels, 
da batoni nikola roSka (N.R.), dabadebuli 1978 wels, moldovis moqala-
qeebi arian da cxovroben kotiujenii-mariSi.

6. mxareTa mier warmodgenili saqmis garemoebebi ase SeiZleba Sejamdes.

A.	 ganmcxadeblebis dakaveba da savaraudo arasaTanado mopyroba

7. 2000 wlis 1 agvistos I.C.-m saCivriT mimarTa ialovenis policias, 
rom igi ucnobma Tavdamsxmelebma gaitaces da gaZarcves.

1. 	 ganmcxadeblebis mimarT savaraudo arasaTanado mopyroba 2001 
wlis 11 maiss

8. 2001 wlis 11 maiss Cisinaus centrus raionis policiis ganyofilebis 
oficrebma orive ganmcxadebeli daakaves. ganmcxadebelTa TqmiT, maTTvis 
dakavebis mizezebi ar ucnobebiaT. dakavebisas policielebma orive scemes. 
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9. ganmcxadeblebi Civian, rom policiis ganyofilebaSi ramdenime saa-
Tis ganmavlobaSi yofnisas maT kvlav scemes muStebiTa da wixlebiT. mo-
gvianebiT isini gadaiyvanes Cisinaus policiis generalur sammarTveloSi 
(General Police Directorate), sadac maTze ganxorcielda zewola, raTa eRiare-
binaT danaSaulebi, romlebic ar CaudeniaT. maTi uaris pasuxad, orives 
cal-calke scemes, Semdeg xelborkili daades, iatakze daawvines, fexis 
terfebze xelketebi urtyes da eleqtroSoki gamoiyenes.

10. arasaTanado mopyrobis Sedegad, N.R.-ma aRiarebiTi Cveneba dawera, 
magram protestis niSnad, masze xeli ar mouweria. Semdeg ganmcxadeblebi 
kvlav centrus raionis policiis ganyofilebaSi daabrunes, sadac ga-
momZieblebma dokumentebze xelmowera SesTavazes arasaTanado mopyro-
bis gagrZelebis muqariT.

2. 	 ganmcxadeblebis mimarT savaraudo arasaTanado mopyroba 2001 
wlis 13 ivniss

11. 2001 wlis 13 ivniss ganmcxadeblebi gadaiyvanes ialovenis po-
liciis ganyofilebaSi. rogorc mogvianebiT ialovenis policiis ofi-
crebma axsnes, es aucilebeli iyo I.C.-s mier zemoT aRweril danaSaulSi 
ganmcxadebelTa SesaZlo monawileobis dasadgenad. amave dRes policiis 
ganyofilebas estumra CPT-s delegacia. N.R.-ma CPT-s acnoba centrus 
raionis policiis ganyofilebasa da policiis generalur sammarTveloSi 
mis mimarT arasaTanado mopyrobis Sesaxeb.

12. ganmcxadeblebi acxadeben, rom CPT-s delegaciis wasvlis Semdeg 
isini oTaxSi Seiyvanes da maT mimarT arasaTanado mopyroba saaTobiT 
gagrZelda, Tavsa da fexisgulebze xelketebiT scemdnen aRiarebiTi Cve-
nebebis misaRebad im danaSaulebze, romlebic ar CaudeniaT.

13. 2001 wlis 14 ivniss CPT-s delegacia kvlav dabrunda ialovenis 
policiis ganyofilebaSi da moinaxula N.R. romelmac wina dRiT arasaTa-
nado mopyrobis Sesaxeb daiCivla.

14. 2001 wlis 15 ivniss Sinagan saqmeTa saministros samma TanamSromelma  
moinaxula N.R. romelmac kvlav gaimeora Tavisi saCivari centrus raionis 
policiis ganyofilebaSi, policiis generalur sammarTvelosa da ialo-
venis policiis ganyofilebaSi mis mimarT arasaTanado mopyrobis Sesaxeb. 
amis Semdeg orive ganmcxadebeli centrus raionis policiis ganyofileba-
Si gadaiyvanes, mogvianebiT ki policiis generalur sammarTveloSi.

15. ganmcxadeblebi acxadeben, rom arasaTanado mopyrobis Sedegad 
maT nawilobriv smena dakarges da xSirad awuxebdaT tkivili, maT Soris 
Tavis areSi.

16. ganmcxadeblebma iCivles maT mimarT arasaTanado mopyrobis Sesaxeb 
samive dawesebulebaSi, sadac isini dakavebulni iyvnen, magram prokura-
turam sisxlis samarTlis gamoZieba mxolod erT saCivarze wamoiwyo, ro-
melic exeboda arasaTanado mopyrobas ialovenis policiis ganyofileba-
Si. arc erT policiis TanamSromels uflebamosileba ar SesCerebia da, 
savaraudod, zogierTma maTganma ganmcxadeblebsa da maTi ojaxis wevreb-
ze zewola ganaxorcieles, raTa saCivrebi ukan gamoeTxovaT.
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17. 2001 wlis 15 ivniss policiis inspeqtorma, polkovnikma P.D.-m, anga-
riSi warudgina Sinagan saqmeTa ministrs, romelSic ialovenis policiis 
ganyofilebaSi CPT-s vizitsa da 2001 wlis 14 ivnisis daskvnebs aRwerda, 
kerZod, aRniSnavda, rom ialovenis ganyofilebaSi arasaTanado patimro-
bis pirobebi da samedicino momsaxureba iyo da iq dakavebul pirs, baton 
roSkas, sxeulis mZime dazianebebi aRmoaCnda. P.D.-s rekomendaciiT, Sesa-
bamisi piri dauyovnebliv unda gadaeyvanaT usafrTxo adgilas da misTvis 
advokatze xelmisawvdomoba uzrunveleyoT. P.D. aRniSnavda, rom angariSi 
Sedgenili iyo CPT-s rekomendaciebis Sesabamisad.

18. 2001 wlis 18 ivniss ganmcxadeblebi, advokatTa Tanxlebis gareSe, 
eqimTan gadaiyvanes, raTa daedginaT maTi janmrTelobisTvis miyenebuli 
zianis xarisxi. eqimma dazianebebi maTi sxeulebis sxvadasxva nawilze ipo-
va, 6X2 sm-isa da 12X3 sm-is zomis hematomebis CaTvliT, romlebic eqimma 
„umniSvnelo dazianebebad“ daaxasiaTa.

19. 2001 wlis 18 ivniss P.D.-m kvlav warudgina Sinagan saqmeTa minis-
trs angariSi „[ialovenis policiis ganyofilebaSi] dakavebulTa wamebis 
Sesaxeb informaciis Seswavlis Sedegebze“. angariSSi aRniSnuli iyo, rom 
ganmcxadeblebma CPT-sTan daiCivles ialovenis policiis ganyofilebis 
oficerTa arasaTanado mopyrobis Sesaxeb. winaswari gamoZiebis Sedegad, 
dadginda im sami policielis vinaoba, ganmcxadeblebis saqmeze rom mu-
Saobdnen ialovenis policiis ganyofilebaSi, aseve sxva eqvsi oficeric, 
romlebic ganmcxadeblebis saqmeSi iyvnen CarTulni Cisinaus centrus 
raionis policiis ganyofilebaSi. dakiTxvisas yvela maTganma uaryo gan-
mcxadebelTa mimarT arasaTanado mopyrobis faqti. raki samedicino das-
kvnebSi orive ganmcxadeblis sxeulze aRmoCenili iyo umniSvnelo dazia-
nebebi da sxvadasxva mtkicebulebas Soris Seusabamoba mxolod sruli 
gamoZiebisas SeiZleboda axsniliyo, P.D. iZleoda rekomendacias, sisxlis 
samarTlis saqme aRZruliyo cxrave policielisa da saqmeSi CarTul ga-
momZiebelTa winaaRmdeg. 

20. 2001 wlis 20 ivniss Sinagan saqmeTa ministris moadgilem mimarTa 
generalur prokuraturas, saqmeze daewyo sisxlis samarTlis gamoZieba.

21. Sinagan saqmeTa ministrisTvis gagzavnil angariSSi (TariRi ucno-
bia) ialovenis policiis ganyofilebis xelmZRvanelma oficerma uaryo 
ganmcxadebelTa mimarT raime saxis arasaTanado mopyroba. man aRniSna, 
rom ganmcxadeblebs advokatze xelmisawvdomoba ar mouTxoviaT.

3. 	 2001 wlis 13 ivniss savaraudo arasaTanado mopyrobis faqtze 
gamoZieba da sisxlis samarTalwarmoeba

22. 2001 wlis 20 ivliss generalurma prokuraturam sisxlis samarT-
lis gamoZieba daiwyo ganmcxadeblebis mimarT savaraudo arasaTanado mo-
pyrobis faqtze. imave dRes daiwyo meore gamoZiebac ialovenis policiis 
ganyofilebis xelmZRvaneli oficris savaraudo gulgrilobis faqtze. 
mogvianebiT es ori saqme gaerTianda. 2001 wlis 23 oqtombers centrus 
raionis policiis ganyofilebaSi 2001 wlis 11 maiss ganmcxadeblebis mi-
marT arasaTanado mopyrobis faqtze dawyebuli gamoZieba Sewyda mtkice-
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bulebaTa ararsebobis gamo. ganmcxadebelTa saCivris pasuxad, 2002 wlis 
24 marts generalurma prokuraturam gaimeora 2001 wlis 23 ivlisis ga-
dawyvetileba. irkveva, rom ganmcxadeblebma arc erTi es gadawyvetileba 
sasamarTloSi ar gaasaCivres.

23. 2001 wlis 20 agvistos, N.R.-is kvlav Semowmebis Semdeg, gamoica 
axali samedicino daskvna. eqsperts hkiTxes, SesaZlebeli iyo Tu ara N.R.-
is dazianebebi dacemis an sakanSi sagnebze mirtymis Sedegi yofiliyo. 
daskvnaSi es pasuxi ar gamoiricxa, rogorc dazianebebis miRebis alter-
natiuli mizezi.

24. 2001 wlis 2 noembers prokuraturam ialovenis policiis ganyofi-
lebis oficerTa winaaRmdeg warmoebuli saqme ganxilvisTvis sasamarT-
los gadasca.

25. Cisinaus #13 sapatimro dawesebulebis - romelSic V.R. iyo moTa-
vsebuli - mmarTvelma 2002 wlis 3 dekembers gacemuli cnobiT daadas-
tura, rom V.R.-s mkurnalobdnen tvinis dazianebisa da asTeniur-depre-
siuli sindromiT gamowveuli Sedegebis gamo. cnobaSi naxsenebi iyo Tavis 
travma, romelic man, savaraudod, 1999 wels miiRo. 

26. 2003 wlis 23 ivniss centrus raionulma sasamarTlom Zalauflebis 
gadametebasa da ganmcxadeblebis ukanonod cemaSi braldebuli sami ofi-
ceri gaamarTla. sasamarTlom gaiTvaliswina CPT-s angariSi, romelSic 
aRniSnuli iyo, rom delegaciis wevrebma ganmcxadeblebi Seamowmes da 
„maT sxeulis garkveuli dazianebebi aRmoaCndaT“. Tumca, sasamarTlom 
daadgina, rom igi ver daeyrdnoboda CPT-s angariSs, radgan, saproceso 
wesebis Tanaxmad, sisxlis samarTlebrivi msjavrdebis safuZveli SeiZle-
ba gaxdes mxolod eqim specialistTa samedicino daskvnebi. radgan CPT-s 
angariSi sisxlis samarTlis gamoZiebisas ar gamocemula da msxverplTa 
mier daerTo saqmis masalebs, sasamarTlo mas ver daeyrdnoboda. igive 
SeiZleba iTqvas P.D.-s aganriSebzec (ix. zemoT). sasamarTlos komentari 
ar gaukeTebia 2001 wlis 18 ivnisis samedicino daskvnebze. 

27. or oficers dasdes msjavri gulgrilobisTvis, radgan maT 2000 
wels saTanadod ar daaregistrires I.C.-s saCivari da savaraudo dana-
Saulis gaxsna scades saTanado sisxlis samarTlebrivi gamoZiebis far-
glebis darRveviT. arasaTanado mopyrobiT miyenebuli materialuri da 
aramaterialuri zianis asanazRaureblad, ganmcxadeblebis moTxovnas 
kompensaciaze uari eTqva dausabuTeblobis gamo.

28. 2003 wlis 18 ivliss Setanil apelaciaSi N.R. inter alia asaCivrebda 
faqts, rom sasamarTlom policielebi wamebisTvis ar dasaja. man aseve 
xazi gausva imas, rom rogorc man, aseve V.R.-m amocnobis proceduraze 
amoicnes policiis oficrebi, romlebmac isini awames da maTgan verc 
erTma ver axsna, Tu rogor miiRes ganmcxadeblebma dazianebebi sapoli-
cio patimrobisas. man aseve moixmo ialovenis policiis ganyofileba-
Si ramdenime sxva dakavebulis Cvenebebi, romlebic adasturebdnen, rom 
naxes, Tu rogor gaiyvanes V.R. saknidan janmrTeli da mogvianebiT dabru-
nebuls arasaTanado mopyrobis aSkara niSnebi etyoboda. igive mowmeebi 
acxadebdnen, rom ar daunaxavT, sakanSi vinmes meore dakavebuli daeSave-
binos. N.R.-ma aseve moixmo is faqti, rom im saproceso nabijebSi, romle-
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bic gadaidga ialovenis policiis ganyofilebaSi orive ganmcxadeblis 
winaaRmdeg warmoebul saqmeSi, arc erTi ganmcxadebeli ar CaurTavT. 
misi azriT, es adasturebda, rom isini am ganyofilebaSi kanonieri miz-
niT ar gadauyvaniaT. sabolood, man moixmo sisxlis samarTalwarmoebis 
procesSi mis da V.R.-is mier Setanili samoqalaqo sarCelebi. man sadavo 
gaxada amnistiis Sesaxeb kanonis gamoyeneba im braldebulebTan mimarTe-
biT, romelTac maT mier Cadenili danaSaulis msxverplTa kompensireba 
ar mouxdeniaT - garemoeba, romelic ewinaaRmdegeboda am kanons. V.R.-ma 
analogiuri apelacia Seitana. prokuroris apelaciaSi aRniSnuli iyo, 
rom orive ganmcxadebels aCvenes ialovenis policiis ganyofilebis yve-
la TanamSromlis fotosuraTebi, damnaSavis amocnobis mizniT, da orivem 
amoicno policielebi, romlebic maT arasaTanadod moepyrnen. 

29. 2004 wlis 15 ianvars Cisinaus saapelacio sasamarTlom nawilobriv 
gaauqma pirveli instanciis sasamarTlos gadawyvetileba. man gaamarTla 
ori oficeri, romelTac qveda instanciis sasamarTlom, gulgrilobis 
muxliT, gamamtyunebeli ganaCeni gamoutana. saapelacio sasamarTlom da-
adgina, rom am oficrebis movaleoba ar iyo I.C.-s saCivris daregistrireba. 
sasamarTlom qveda instanciis sasamarTlos gadawyvetilebis sxva nawilebi 
ZalaSi datova, kerZod, daadgina, rom arasaTanado mopyrobis Sesaxeb gan-
mcxadeblebis saCivarze uaris Tqma swori gadawyvetileba iyo. sasamarT-
lom miiCnia, rom ganmcxadebelTa Cvenebebi simarTles ar Seesabameboda, 
pirvel rigSi imitom, rom maT sxeulze aRmoCenili dazianebebi, romlebic 
samedicino daskvnebSi iyo aRniSnuli, ar emTxveoda ganmcxadeblebis mier 
aRwerili maneriT miyenebul dazianebebs da, meore rigSi, „maT am Cvene-
bebis Tavdacvis saSualebad gamoyeneba SeeZloT sisxlis samarTalwar-
moebisas, romelSic isini braldebulni iyvnen mZime danaSaulis CadenaSi“. 
metic, CPT-s angariSebi da sxva msgavsi dokumentebi ver amtkicebda, rom 
ganmcxadeblebs dazianebebi braldebulma oficrebma miayenes da, amgva-
rad, gamamtyunebeli ganaCeni am angariSebs ver daefuZneboda.

30. ganmcxadeblebis advokatma gadawyvetilebis samarTlebrivi saki-
Txebi gaasaCivra. igi iSveliebda saqmeSi arsebul sxvadasxva dokuments 
da iTxovda gamamtyunebeli ganaCenis gamotanas im policielTa mimarT, 
romlebic braldebulni iyvnen uflebamosilebis gadametebaSi arasaTa-
nado mopyrobis gziT.

31. 2004 wlis 29 ivniss uzenaesma sasamarTlom saapelacio saCivari ar 
daakmayofila, magram gansaxilvelad miiRo prokuroris apelacia, ro-
melSic es ukanaskneli ori braldebulis mimarT gamamtyunebeli ganaCe-
nis gamotanas iTxovda. uzenaesma sasamarTlom saqme kvlav gansaxilve-
lad daabruna Cisinaus saapelacio sasamarTloSi.

32. 2005 wlis 26 ianvars Cisinaus saapelacio sasamarTlom gaauqma 
raionuli sasamarTlos gadawyvetileba im nawilSi, romliTac pirveli 
instanciis sasamarTlom arasaTanado mopyrobaSi braldebuli sami ofi-
ceri gaamarTla. saapelacio sasamarTlom, axali gadawyvetilebiT, samive 
oficris mimarT gamamtyunebeli ganaCeni gamoitana - sisxlis samarTlis 
kodeqsis 185-e muxlis me-2 punqtiT gaTvaliswinebuli uflebamosile-
bis aSkara gadametebis safuZvelze (ix. qvemoT „Sesabamisi Sidasaxelmwi-
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foebrivi samarTali“). TiToeul oficers miesaja sami wliT Tavisufle-
bis aRkveTa da samarTaldamcvel organoebSi muSaobis ufleba ori wliT 
CamoerTvaT. sasamarTlos gadawyvetilebiT, ganaCenis aRsruleba SeCer-
da erTwliani probaciis periodiT, dadginda ra, rom oficrebi sakmaod 
axalgazrdebi iyvnen, hyavdaT ojaxebi, manamde ar yofilan pasuxisgebaSi 
micemulni da sazogadoebas maTze dadebiTi azri hqonda.

33. 2005 wlis 27 aprils uzenaesma sasamarTlom ZalaSi datova zemoaRniS-
nuli ganaCeni. man daadgina, rom saqmis masalebiT - maT Soris, CPT-s amgari-
SebiT, mowmeTa CvenebebiTa da samedicino daskvnebiT - gonivrul eWvs miRma 
mtkicdeba sami oficris arasaTanado mopyroba ganmcxadebelTa mimarT. 

34. ganmcxadeblebma evropis sasamarTlos warmoudgines Amnesty In-
ternational-is moldovis ganyofilebis wevrebisa da moldovis advokatTa 
asociaciis Tavmjdomaris sagazeTo interviuebi, romlebSic isini amtki-
cebdnen, rom arasaTanado mopyroba rutinulad gamoiyeneboda zogierT 
samarTaldamcvel organoSi, gansakuTrebiT policielebisa da gamomZie-
blebis mier, TviTinkriminaciul gancxadebaTa mopovebisa da udanaSaulo 
adamianebis msjavrdebis mizniT.

B. 	patimrobis pirobebi

35. sasamarTlosTvis 2003 wlis 15 seqtembers gagzavnil werilSi gan-
mcxadeblebi amtkicebdnen, rom araadamianur da Rirsebis Semlaxvel 
pirobebSi iyvnen dakavebulni - rogorc policiis generalur departa-
mentSi, romelic mdebareobda tiginas quCaze #6-Si, aseve, 2001 wlis 
28 ivnisidan, Cisinaus #3 sapatimro dawesebulebaSi (cnobili, rogorc 
sapatimro dawesebuleba #13). am ukanasknel sapatimro dawesebulebasTan 
dakavSirebiT, isini miuTiTebdnen Semdeg pirobebze: Zalian mZime formis 
gadatvirTuloba (20 patimari 25kv/m-is sakanSi; daaxloebiT aTi patimris 
saaTobiT moTavseba 1-2kv/m-is daketil sasamarTlo saknebSi, sasamarTlo 
procesebis molodinSi, sakvebis, wylisa da sapirfareSos gareSe); sakne-
bi gajerebuli  sigaretis sqeli kvamliTa da Ria formis sapirfareSos 
mZafri suniT, rasac emateboda ventilaciis ararseboba; gamdinare wylis 
ararseboba dRis umetes periodSi; dRis Suqi Zalze SezRudulad aRwev-
da sakanSi fanjrebze sqeli badisebri Jaluzebis gamo; sineste, sakvebad 
uvargisi saWmeli da araadekvaturi samedicino momsaxureba.

36. ganmcxadeblebi aseve amtkicebdnen, rom CisinauSi, tiginas quCa-
ze #6-Si mdebare dakavebis izolatorSi yofnisas maTi korespondencia 
cenzuras gadioda da Zalze SezRuduli iyo garesamyarosTan kontaqti.

II. Sesabamisi masalebi

A.	 Sesabamisi erovnuli kanonmdebloba da praqtika

37. gansaxilveli droisTvis ZalaSi arsebuli sisxlis samarTlis ko-
deqsis Sesabamisi debulebebi ase ikiTxeba:

valeriu da nikola roSkebi moldovis winaaRmdeg



289

muxli 36: sasjelis Sefardebis zogadi principebi

„sasamarTlos mier Sefardebuli sasjeli srulad unda Seesabamebodes 
winamdebare kodeqsis zogadi nawilis debulebebs da unda xvdebodes wi-
namdebare kodeqsis kerZo nawilis farglebSi, romelic Cadenili dana-
SaulisTvis sanqcias adgens. sasjelis Sefardebisas sasamarTlo eyrdno-
ba samarTlebriv TviTSegnebas da iTvaliswinebs danaSauliT gamowveuli 
socialuri safrTxis bunebasa da xarisxs, gansasjelis xasiaTsa da saqmis 
nebismier Semamsubuqebel an damamZimebel garemoebas“.

muxli 37: Semamsubuqebeli garemoebebi

„sasjelis Sefardebisas Semamsubuqeblad iTvleba Semdegi garemoebebi:

1.	 damnaSavis mier danaSaulis saziano Sedegebis Semcireba, zianis ne-
bayoflobiT anazRaurebis an zaralis aRdgenis formiT;

2.	 danaSauli ganpirobebuli iyo garTulebuli piradi an ojaxuri md-
gomareobiT;

3.	 danaSauli Cadenilia muqaris an iZulebis qveS, an gamowveuli iyo 
ekonomikuri an samsaxurebrivi sirTuleebiT, an sxva formis damo-
kidebulebiT;

4.	 danaSauli Cadenilia msxverplis mier ukanono qmedebiT provocire-
buli Zlieri emociuri reaqciis fonze;

5.	 danaSauli Cadenilia socialurad saSiSi Semotevis gasaneitrale-
blad, Tundac kanonieri Tavdacvis farglebis gadacilebiT;

6.	 danaSauli Caidina arasrulwlovanma;
7.	 danaSauli Caidina orsulma qalma;
8.	 gulwrfeli monanieba an nebayoflobiT Cabareba;
9.	 danaSaulis gaxsnaSi mniSvnelovani wvlilis Setana.

sasjelis Sefardebisas sasamarTlom SeiZleba sxva garemoebebic miiCnios 
Semamsubuqeblad.“

muxli 38: damamZimebeli garemoebebi

„sasjelis Sefardebisas damamZimeblad iTvleba Semdegi garemoebebi:

1.	 damanaSavis manamde nasamarTleoba.
	 adre Cadenili danaSaulis [an danaSaulebis] bunebidan gamomdinare, 

sasamarTlo uflebamosilia es garemoeba damamZimeblad ar miiC-
nios;

2.	 danaSauli Cadenilia organizebuli jgufis mier;
3.	 danaSauli Cadenilia finansuri an sxva motiviT;
3/1. danaSauli Cadenilia [msxverplis] erovnuli mikuTvnebulobis, an 

rasobrivi siZulvilisa an upativcemulobis gamo;
4.	 danaSauls mohyva mZime Sedegebi;
5.	 danaSauli mimarTuli iyo mcirewlovanis, moxucis, an mowyvladi 

piris mimarT;
6.	 danaSauli Caidina sazogadoebrivi wesrigis dacvaze pasuxismgebel-

ma pirma;
7.	 mcirewlovanTa waqezeba danaSaulisken an maTi CarTva danaSaulSi;
8.	 danaSauli moicavda msxverplis mimarT gansakuTrebulad sastik an 

damamcirebel qmedebas;
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9.	 danaSauli Cadenilia bunebrivi kataklizmebis dros;
10.	danaSaulma ganzogadebuli xasiaTis safrTxe Seqmna;
11.	danaSauli Cadenilia sxva adamianis finansuri, samsaxurebrivi an 

sxva damokidebulebis borotad gamoyenebiT;
12.	danaSauli Cadenilia alkoholis zemoqmedebiT. sasamarTlo ufle-

bamosilia es garemoeba damamZimeblad ar miiCnios, danaSaulis bu-
nebis gaTvaliswinebiT.

13.	danaSauli Cadenilia piradi TavdebobiT gaTavisuflebuli piris mier 
,Tavdebobis periodSi an am vadis gasvlidan erTi wlis ganmavlobaSi.“

muxli 43: msjavrdeba sasjelis aRsrulebis SeCerebiT

„Tu sasamarTlo, saqmis garemoebebisa da msjavrdebulis xasiaTis gaTva-
liswinebiT, miva daskvnamde, rom am pirisTvis Tavisuflebis aRkveTis 
formiT garkveuli drois ganmavlobaSi sasjelis moxda gonivruli ar iq-
neba, man SeiZleba brZanos ganaCenis aRsrulebis SeCereba, ra SemTxvevaSic 
sasamarTlo ganaCenSive miuTiTebs misi gadawyvetilebis mizezebs. amgvar 
saqmeebSi sasamarTlo brZanebs, rom ganaCeni ar aRsruldes, Tu msjavr-
debuli sasamarTlos mier dadgenil probaciis periodSi ar Caidens axal 
danaSauls da Seasrulebs yvela im valdebulebas, romelic mas sasamarT-
lom daakisra probaciis periodSi.

probaciis periodi grZeldeba erTidan xuT wlamde. ...“

muxli 101/1: wameba

„qmedebebi, romlebic pirs ganzrax ayenebs sastik fizikur an sulier tan-
jvas, gansakuTrebiT iseTi miznebiT, rogoricaa misgan an mesame mxarisgan 
informaciis an aRiarebiTi Cvenebebis mopoveba, misi dasja im qmedebisaT-
vis, romelic man an mesame mxarem Caidina, an eWvmitanilni arian mis Cade-
naSi, an am piris an mesame mxaris damcirebisa da maTze zewolis mizniT, 
an nebismieri sxva mizniT, romelic efuZneba diskriminacias, safuZvlis 
miuxedavad, aseve, roca aseT tkivilsa an tanjvas pirs ayenebs saxelmwifo 
moxele an Tanamdebobis piri, mis mier pirdapir an iribad waqezebiT an 
SewynarebiT - aRniSnuli ar gulisxmobs tkivils an tanjvas, romelic Tan 
sdevs kanonieri sanqciebis gatarebas da maTTvis damaxasiaTebeli an maTgan 
gamowveulia - isjeba Tavisuflebis aRkveTiT samidan Svid wlamde vadiT.“

muxli 185: uflebamosilebis gadameteba an ultra vires qmedebebi

„sajaro moxeleebi uflebamosilebis gadametebis an ultra vires qmedebebis 
gamo, anu qmedebebis, romlebic aSkarad scdeba maTTvis kanoniT miniWe-
buli uflebebisa da uflebamosilebis farglebs, Tu amiT isini sazoga-
doebriv interess an fizikuri an iuridiuli pirebis uflebebsa da ka-
nonier interesebs arsebiTad azaraleben, unda daisajon sam wlamde Ta-
visuflebis aRkveTiT, an jarimiT saxelfaso minimumis 30-dan 100-%mde, 
an Tanamdebobidan gaTavisuflebiT, rasac yvela SemTxvevaSi Tan sdevs 
garkveuli uflebamosilebis dakavebis an garkveul saqmianobaSi CarTvis 
akrZalva xuT wlamde vadiT.
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uflebamosilebis gadameteba an ultra vires qmedebebi, romlebsac Tan erT-
vis Zaladoba an iaraRis gamoyeneba an wameba da azianebs msxverplis pirad 
Rirsebas, isjeba Tavisuflebis aRkveTiT samidan aT wlamde da garkveuli 
uflebamosilebis dakavebis an garkveul saqmianobaSi CarTvis akrZalviT 
xuT wlamde vadiT.“

38. policiis eTikisa da deontologiis kodeqsi miRebulia 2006 wlis 
10 maiss (kanoni #481, ZalaSia 2006 wlis 18 maisidan). am kodeqsis Tanax-
mad, dauSvebelia arasaTanado mopyroba an amgvari da araadamianuri an 
Rirsebis Semlaxveli mopyrobis an dasjis Sewynareba an waqezeba, „gare-
moebaTa miuxedavad“.

39. ukanono qmedebebiT miyenebuli zianis kompensaciis Sesaxeb kanonis 
#1545 (1998) Sesabamisi debulebebi sisxlis samarTlis sagamoZiebo orga-
noebis, prokuraturisa da sasamarTloebis mier Camoyalibebulia saqmeSi 
Sarban v. Moldova (# 3456/05, § 54, 4 oqtomberi, 2005).

40. saqmeSi Belicevecen v. the Ministry of Finance (# 2ra-1171/07, 4 ivlisi, 2007) 
uzenaesma sasamarTlom daadgina, rom  kanonis # 1545 (1998) safuZvelze, 
pirs zianis anazRaureba SeeZlo moeTxova mxolod im SemTxvevaSi, Tu mas 
sasamarTlo srulad gaamarTlebda sisxlis samarTlebriv braldebebSi. 
radgan batoni beliCeveCeni wamoyenebuli braldebebidan erT-erTSi dam-
naSaved cnes, mas ufleba ar hqonda, zianis anazRaureba moeTxova.

B.	 wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobis an das-
jis evropuli komitetis (CPT) angariSebi 

41. moldovisi 2001 wlis 10-dan 22 ivnisamde vizitis Sesaxeb CPT-is 
angariSis Sesabamis nawilSi vkiTxulobT:

„24. gansakuTrebuli yuradReba unda daeTmos ialovenis policiis ganyo-
filebaSi dakavebuli piris saqmes. pirveli gasaubrebisas am adamians ar 
aReniSneboda raime saxis dazianebebi. masTan meore vizitis dros, momde-
vno dRes, delegaciis wevri erT-erTi eqimis mier samedicino Semowmebisas, 
dakavebuls aRmoaCnda 1sm sigrZis fufxebiT dafaruli Wriloba marcxena 
safeTqlis areSi, marcxena Tirkmlis areSi ki - 8X3 sm zomis mowiTalo-
molurjo hematoma. orive terfisguli palpaciiT mtkivneuli iyo da ga-
magrebuli, gansakuTrebiT quslis areSi. es dazianebebi Seesabameba mis mt-
kicebas, rom wina dRis saRamos, delegaciis wevrebis wasvlis Semdeg, mas 
policielebma myari rezinis nivTi TavSi ramdenjerme Caartyes, Semdeg igi 
aiZules skamze muxlebiT damdgariyo, win ki majebze xelborkilebi daades, 
dakiTxvisas mas fexis terfebze da marcxena Tirkmlis areSi scemdnen.

radgan dakavebuls eSinoda, rom delegaciis wasvlis Semdeg mas kvlav 
arasaTanadod moepyrobodnen, CPT-m Sinagan saqmeTa saministros sakon-
taqto pirs sTxova nabijebis dauyovnebliv gadadgma dakavebulis dacvis 
uzrunvelsayofad, mas aseve eTxova mokvlevis Catareba ialovenis sapo-
licio patimrobaSi myof pirTa mopyrobasTan dakavSirebiT. ganmcxadebe-
li gadaiyvanes dedaqalaqis winaswari dakavebis izolatorSi da mas ad-
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vokatis TandaswrebiT Cautarda samedicino eqspertiza. Sinagan saqmeTa 
saministros mier Catarebuli Sida gamoZiebisas gamovlinda, rom imave 
ganyofilebaSi moTavsebulma sxva pirma aseve daiCivla gamoZiebis warm-
marTvel oficrebTan fizikuri Zalis gamoyenebiT arasaTanado mopyro-
baze. samedicino eqspertiza am pirsac Cautarda. 2001 wlis 5 noembriT 
daTariRebul werilSi moldovelma xelisuflebis organoebma aRniSnes, 
rom sisxlis samarTlis kodeqsis 182-e muxlis me-5 punqtis safuZvelze 
(uflebamosilebis gadameteba), prokuraturam sisxlis samarTlis saqme 
aRZra. gamoZieba daiwyo da saqme male sasamarTlos gadaecema. 

CPT am informacias didi interesiT moekida da survili gamoxata, 
droulad miewodebinaT informacia sasamarTlos gadawyvetilebis Sesaxeb.

25. rogorc zemoT, me-13 punqtSi aRiniSna, mdgomareobis gauaresebis 
gamo, delegaciam moixmo konvenciis me-8 muxlis me-5 punqti da moldovis 
xelisuflebis organoebs mosTxova, dagvianebis gareSe CaetarebinaT gu-
lisxmieri da damoukidebeli mokvleva im meTodebTan dakavSirebiT, romle-
bsac operatiuli sapolicio danayofebi mTeli qveynis masStabiT iyenebdnen 
dakavebul pirTa dakiTxvisas. moldovis Sesabamisma organoebma 2001 wlis 
5 noembriT daTariRebul werilSi ubralod mianiSnes: „Sinagan saqmeTa sa-
ministro acxadebs, rom misTvis cnobili ar aris dakavebul pirTa dakiTx-
visas policielTa mier araadamianuri meTodebis gamoyenebis konkretuli 
saqmeebis Sesaxeb“ da Seiswavlis saproceso qmedebebs arasaTanado mopyro-
bis saCivrebze. komitetis azriT, amgvari damokidebuleba calsaxad daus-
abuTebelia, 2001 wlis vizitisas mopovebuli informaciis gaTvaliswinebiT. 

CPT moixmobs konvenciis me-3 muxls da moldovis xelisuflebas mou-
wodebs, dauyovnebliv Caataron zemoaRniSnuli gamoZieba da komitets 
2001 wlis angariSis gadagzavnidan sami Tvis vadaSi acnobon Sesabamisi 
Sedegebis Sesaxeb.“

42. CPT-is 2001 wlis angariSze moldovis mTavrobis mier 2002 wlis 26 
ivniss gagzavnili pasuxis Sesabamis nawilSi vkiTxulobT:

„24. CPT-s surs, acnobon Sesabamis punqtSi naxseneb saqmesTan dakavSire-
biT prokuroris mimarTvis safuZvelze gamotanili sasamarTlo gadawyve-
tilebis Sesaxeb.

gacnobebT, rom sisxlis samarTlis kodeqsis 185-e muxlis me-2 punqtis 
safuZvelze (uflebamosilebis gadameteba an ultra vires qmedebebi) aRZruli 
sisxlis samarTlis saqme kvlav sagamoZiebo etapzea. ...

28. CPT  moldovis xelisuflebis organoebisgan komentars iTxovs gamo-
Ziebis Tanamedrove meTodebis daxvewis Sesaxeb.

am sakiTxTan dakavSirebiT, samwuxarod, aranairi winsvla ar aRiniSneba.

29. CPT-s surs informaciis miReba policiis deontologiis kodeqsis 
proeqtis SeqmnasTan dakavSirebiT.

didi wuxiliT unda aRvniSnoT, rom am mimarTulebiT aranairi winsvla ar 
aRiniSneba.“
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C.	 gaeros stambulis oqmi

43. wamebis da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mo-
pyrobis an  dasjis efeqtiani gamoZiebisa da dokumentirebis saxelmZR-
vanelo (stambulis oqmi) gaeros adamianis uflebaTa umaRles komisars 
1999 wlis 9 agvistos gadaeca. „stambulis principebma“ mogvianebiT gae-
ros mxardaWera hpova gaeros adamianis uflebaTa umaRlesi komisrisa da 
generaluri asambleis rezoluciebSi. es aris pirveli wyeba saxelmZR-
vanelo principebisa, romlebic Seiqmna wamebis gamosaZieblad. oqmi moi-
cavs srul praqtikul miTiTebebs (1) im pirTa Sesamowmeblad, romlebic 
acxadeben, rom gaxdnen wamebis an arasaTanado mopyrobis msxverplni; (2) 
savaraudo wamebis  saqmeTa gamosaZieblad da (3) Sesabamisi organoebisaT-
vis angariSebis mosamzadeblad gamoZiebis daskvnebis Sesaxeb. 

wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mo-
pyrobis, an sasjelis efeqtiani gamoZiebisa da dokumentirebis Sesaxeb 
principebi Camoyalibebulia saxelmZRvanelos 1-l danarTSi. danarTis 
Sesabamis nawilSi vkiTxulobT:

„wamebisa da sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobisa 
da dasjis (SemdegSi - wameba da sastiki mopyrobis sxva saxeobebi) qme-
diTi gamokvlevisa da dokumentirebis mizania: faqtebis gamokvleva da 
msxverplisa da maTi ojaxebis mimarT calkeuli individebisa da saxel-
mwifos pasuxismgeblobaTa gansazRvra da aRiareba; recidivebis Tavidan 
asacileblad aucilebeli zomebis gansazRvra da, sisxlis samarTlebrivi 
devnis an/da Sesabamis SemTxvevebSi, gamoZiebis mier dadgenil pasuxismge-
bel pirTa disciplinuri dasjis xelSewyoba, saxelmwifos mxridan sruli 
anazRaurebisa da kompensaciis, maT Soris, samarTliani da adekvaturi 
finansuri kompensaciis da mkurnalobisa da reabilitaciisTvis saWiro 
saxsrebiT uzrunvelyofis aucileblobis demonstrireba.

saxelmwifo uzrunvelyofs wamebisa da sastiki mopyrobis Sesaxeb saCi-
vrebisa da sxva SetyobinebaTa operatiul da qmediT gamoZiebas. gamoZieba 
tardeba im SemTxvevaSic ki, roca ar aris aSkarad gamoxatuli saCivari, 
Tuki arsebobs sxva niSnebi SesaZlo wamebis an sastiki mopyrobis Sesaxeb. 
pirebi, romlebic atareben gamoZiebas, unda iyvnen damoukidebelni sava-
raudo damnaSavisa da im dawesebulebisagan, sadac is muSaobs, aseve unda 
iyvnen kompetenturni da miukerZoebelni. maT xeli unda miuwvdebodeT 
miukerZoebel samedicino da sxva eqspertebze, an uflebamosilni unda 
iyvnen, moiwvion isini gamoZiebis Casatareblad. ...

sagamoZiebo organos aqvs ufleba da akisria movaleoba, gamoiTxovos ga-
moZiebisaTvis aucilebeli nebismieri informacia. ... wamebasa an arasaTa-
nado mopyrobaSi potenciurad monawile pirebs unda CamoerTvaT ufle-
bamosileba an  kontrolis saSualeba - iqneba es pirdapiri Tu iribi kon-
troli ganmcxadeblebze, mowmeebsa da maT ojaxebze, aseve maTze, vinc 
atarebs gamoZiebas.

wamebisa da arasaTanado mopyrobis msxverpls da mis kanonier warmomadge-
nels unda ecnoboT da xeli  miuwvdebodeT nebismier mosmenaze, aseve, ga-
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moZiebasTan dakavSirebul yvela Sesabamis informaciaze da ufleba aqvT, 
warmoadginon sxva mtkicebuleba.

...

gonivrul vadaSi Sedgenili angariSi unda moicavdes informacias mokvle-
vis farglebisa da mtkicebulebaTa Sesafaseblad gamoyenebuli procedu-
rebisa Tu meTodebis Sesaxeb, aseve, faqtobriv garemoebebsa da gamoyene-
bul samarTalze dayrdnobiT gakeTebul daskvnebsa da rekomendaciebze. 
dasrulebisas angariSi xdeba sajaro. angariSi detalurad unda aRwerdes 
im konkretul movlenebs, romlebic dadginda, rom moxda da mtkicebule-
bebs, romlebsac daeyrdno daskvnebi, aseve, dakiTxul mowmeTa saxelebs, 
imaTi gamoklebiT, romelTa vinaobac dafarulia maTi usafrTxoebis mize-
zebidan gamomdinare. saxelmwifo gonivrul vadaSi pasuxobs gamoZiebis an-
gariSze da, saWiroebis SemTxvevaSi, miuTiTebs gasatarebel RonisZiebebze.

samedicino eqsperti, romelic monawileobs wamebisa da sastiki mopyrobis 
gamoZiebaSi, yovelTvis moqmedebs yvelaze maRali eTikuri normebis mixed-
viT, kerZod, nebismieri saxis gamokvlevis Catarebamde gamosakvlevi pirisa-
gan gamoiTxovs informirebul Tanxmobas. gamokvleva unda Seesabamebodes 
samedicino praqtikis dadgenil standartebs. kerZod, gamokvleva tardeba 
daxurul kars miRma, samedicino eqspertis kontroliT, usafrTxoebis sam-
saxuris warmomadgenlebisa da sxva Tanamdebobis pirTa dauswreblad. 

samedicino eqsperti operatiulad adgens zust werilobiT daskvnas. das-
kvnaSi mocemulia:

(a) gamosakvlevi pirisa da im piris gvari, romelic eswreba eqsperti-
zas, agreTve, organizaciis an dawesebulebis dasaxeleba, romlebsac isini 
warmoadgenen, zusti dro da ricxvi, im dawesebulebis adgilmdebareoba, 
xasiaTi da misamarTi (saWiroebis SemTxvevaSi, oTaxis nomris miTiTebiT), 
sadac tardeba eqspertiza (magaliTad, dakavebulTa moTavsebis centri, 
klinika, saxli); gamosakvlev pirTan dakavSirebuli garemoebebi (magali-
Tad, Semosvlisas an eqspertizisas gamosakvlevi piris mimarT gamoyene-
buli nebismieri saxis SemzRudveli saSualebis xasiaTi, gamokvlevaze 
usafrTxoebis TanamSromelTa daswrebis faqti, im piris qceva, romelic 
Tan axlavs patimars, muqaris gancxadebebi im piris misamarTiT, romelic 
atarebs eqspertizas) da sxva nebismieri mniSvnelovani faqtori;

(b) intervius dros piris mier monaTxrobi sakuTari istoriis detaluri 
oqmi, maT Soris, wamebisa da sastiki mopyrobis savaraudod gamoyenebuli 
meTodebi, wamebis savaraudo dro da nebismieri Civili fizikur an fsiqo-
logiur simptomze;

(c) klinikuri daTvalierebisas gamovlenili fizikuri da fsiqologiuri 
simptomebis aRwera, Sesabamisi diagnostikuri gamokvlevebis da, SesaZleb-
lobis SemTxvevaSi, sxeulis nebismieri dazianebis feradi fotoebis CaTvliT;

(d) mosazrebebi aRmoCenili fizikuri da fsiqologiuri simptomebis Sesa-
Zlebel kavSirze wamebasa da sastik mopyrobasTan. rekomendaciebi gaicema 
saWiro mkurnalobisa da fsiqologiuri daxmarebis, agreTve, Semdgomi ga-
mokvlevebis Taobaze;
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(e) daskvna unda iyos xelmowerili da masSi garkveviT unda iyos miTiTe-
buli piri, romelmac Caatara gamokvleva. ...“

samarTali

44. ganmcxadeblebis TqmiT, maT mimarT dairRva konvenciis me-3 muxli, 
kerZod, maT iCivles imis Sesaxeb, rom centrus raionuli policiis gan-
yofilebaSi 2001 wlis 11 maiss policielebi da gamomZieblebi arasaTa-
nadod moepyrnen da amave dRes prokurorma uari Tqva maT mimarT sava-
raudo arasaTanado mopyrobasTan dakavSirebiT sisxlis samarTlis gamo-
Ziebis dawyebaze. imave muxlis safuZvelze, maT aseve iCivles ialovenis 
policiis ganyofilebaSi 2001 wlis 13 ivniss maT mimarT arasaTanado 
mopyrobis Sesaxeb da arasaTanado mopyrobasTan dakavSirebiT amave dRes 
Setanil saCivrebze samarTalwarmoebis dagvianebis gamo. konvenciis me-3 
muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“

45. ganmcxadeblebi moixmobdnen konvenciis me-3 da me-8 muxlebs pati-
mrobis araadamianur pirobebsa da, aseve, maTi korespondenciis cenzu-
rasTan dakavSirebiT. konvenciis me-8 muxlis Sesabamisi nawilis Tanaxmad:

„yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis sa-
cxovrebelsa da mimoweras.“

46. ganmcxadeblebma aseve iCivles, rom samarTalwarmoebis sawyis 
etapze maT advokatebis daxmarebiT ar usargebliaT da advokatze xeli 
ar miuwvdebodaT dakavebidan pirvel dReebSi, rac ewinaaRmdegeba kon-
venciis me-6 muxls. konvenciis me-6 muxlis Sesabamisi nawilis Tanaxmad:

„samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili ne-
bismieri sisxlis samarTlebrivi braldebis safuZvlianobis gamorkvevisas 
yvelas aqvs gonivrul vadaSi misi saqmis samarTliani da sajaro ganxilvis 
ufleba...“

47. ganmcxadeblebma damatebiT moixmes konvenciis me-13 muxli da aR-
niSnes, rom maT ver isargebles dacvis efeqtiani saSualebiT arasaTa-
nado mopyrobis Sesaxeb saCivrebTan mimarTebiT, saCivrebSi aRniSnuli 
faqtebi ar gamoZiebula. konvenciis me-13 muxli gulisxmobs:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Cidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda“.
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48. dabolos, ganmcxadeblebi moixmobdnen konvenciis me-17 muxls, ro-
melic gulisxmobs:

„am konvenciaSi araferi SeiZleba ganimartos ise, rom gulisxmobdes ro-
melime saxelmwifos, jgufis an piris uflebas, monawileobdes raime saq-
mianobaSi an ganaxorcielos raime qmedeba, romelic miznad isaxavs, ara-
rad aqcios konvenciiT gansazRvruli romelime ufleba Tu Tavisufleba, 
an SezRudos is imaze metad, vidre es konvenciiT aris gaTvaliswinebuli.“

I. dasaSveboba

49. mTavrobis mtkicebiT, mas Semdeg, rac policiis sami oficeri ero-
vnulma sasamarTlom damnaSaved cno ganmcxadebelTa mimarT arasaTana-
do mopyrobaSi, es ukanasknelni konvenciis me-3 muxliT garantirebuli 
uflebis darRvevis msxverplad aRar iTvlebian. ganmcxadeblebi mTavro-
bis argumentacias ar daeTanxmnen da moixmes policielebisTvis Sefarde-
buli sasjelis simsubuqe.

50. sasamarTlo miiCnevs, rom es sakiTxi mWidrod exeba Setanili ga-
nacxadis me-3 muxlTan dakavSirebuli nawilis arsebiT mxares. Sesabami-
sad, am sakiTxze igi me-3 muxlTan dakavSirebul saCivarSi gansaxilvel 
argumentebTan erTad imsjelebs.

51. mTavrobis mtkicebiT, ganmcxadeblebma ar amowures dacvis Sida-
samarTlebrivi saSualebebi, radgan maT, kanonis #1545 (1998)  safuZvel-
ze, samarTaldamcveli organoebis ukanono qmedebebiT miyenebuli zianis 
anazRaureba sasamarTloSi ar mouTxoviaT.

52. ganmcxadeblebis argumentaciiT, erovnul sasamarTlos maT mimarT 
gamamarTlebeli ganaCeni ar gamoutania im danaSaulisTvis, romelSic 
brali edebodaT. Sesabamisad, zemoxsenebuli kanonis gamoyeneba maT ar 
SeeZloT, rogorc es damtkicda saqmeSi Belicevecen (ix. zemoT punqti 40).

53. sasamarTlo iTvaliswinebs, rom mTavrobis msgavsi pretenzia man ar 
miiRo saqmeSi Sarban (citirebulia zemoT, § 59) da daadgina, rom mxolod 
gamamarTlebeli ganaCenis SemTxvevaSi hqonda adamians ufleba, zemoxse-
nebuli kanonis safuZvelze zianis anazRaureba moeTxova. Belicevecen-is 
saqme (ix. zemoT punqti 40) am daskvnas kidev ufro amyarebs. winamdeba-
re saqmeSi gancxadeblebma aRniSnes, rom sasamarTlos maT mimarT gama-
marTlebeli ganaCeni ar gamoutania, mTavrobam es ar uaryo. nebismier 
SemTxvevaSi, sasamarTlo xazs usvams, rom ganmcxadeblebs ar evalebaT 
maT xelT arsebuli dacvis erTze meti saSualebis gamoyeneba da mTavro-
bam ar uaryo, rom ganmcxadeblebma, rogorc dazaralebulma mxareebma, 
zianis anazRaureba moiTxoves policielTa winaaRmdeg sisxlis samarTa-
lwarmoebisas, razec sasamarTlosgan uari eTqvaT (ix. zemoT punqti 27). 
Sesabamisad, es pretenzia ar unda dakmayofildes.

54. sasamarTlo aseve aRniSnavs, rom ganmcxadeblebma iCivles centrus 
policiis ganyofilebasa da Cisinaus policiis generalur departamentSi 
2001 wlis 11 maisis savaraudo arasaTanado mopyrobis Sesaxeb. Tumca, 
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ganmcxadeblebis warmodgenili masalebi 2001 wlis 13 ivnisamde arasaTa-
nado mopyrobis arc erT mtkicebulebas ar moicavs. metic, CPT-m Tavis 
angariSSi aRniSna, rom ialovenis policiis ganyofilebaSi 2001 wlis 13 
ivnisis vizitisas adamians, romelic meore dRes kvlav moinaxules, Zala-
dobis kvali ar etyoboda (ix. zemoT punqti 41). sasamarTlo iTvaliswi-
nebs polkovnik P.D.-s angariSs (ix. zemoT punqti 17), CPT-s angariSze 
mTavrobis pasuxsa (ix. zemoT punqti 42) da am angariSis moxmobas adgi-
lobriv sasamarTlo gadawyvetilebaSi, romliTac sami policieli damna-
Saved cnes (ix. zemoT punqtebi 26, 29 da 33)  da askvnis, rom CPT-s 2001 
wlis angariSis 24-e da 25-e punqtebi  ganmcxadeblebs exeboda. maSasadame, 
sasamarTlo askvnis, rom 2001 wlis 13 ivnisamde arasaTanado mopyrobis 
Sesaxeb saCivari aSkarad dausabuTebelia da, Sesabamisad, cxaddeba dauS-
veblad - konvenciis 35-e muxlis me-3 da me-4 punqtebis Tanaxmad.

55. ganmcxadeblebi konvenciis me-6 muxlis Tanaxmad Ciodnen, rom maT 
ufleba ar miecaT, Sexvedrodnen advokats Cisinausa da ialovenis po-
liciis ganyofilebebSi dakavebis sawyis etapze. amis gamo ver moaxerxes 
maT mimarT gamotanili sasamarTlos aRkveTis RonisZiebis gasaCivreba. 
Tumca, sasamarTlos azriT, ganmcxadeblebma ver aCvenes, rom maT saqmeze 
damdgari Sedegi aRniSnulma savaraudo darRvevebma ganapiroba. Sesaba-
misad, konvenciis me-6 muxlis Tanaxmad warmodgenili saCivari aSkarad 
dausabuTebelia da dauSveblad cxaddeba konvenciis 35-e muxlis me-3 da 
me-4 punqtebis Tanaxmad.

56. Tumca, sasamarTlo aRniSnavs, rom ganmcxadeblebis mtkicebiT, maT 
ver SeZles aRkveTis RonisZiebis Sefardebis gasaCivreba advokatis rCe-
vis gareSe. sasamarTlo miiCnevs, rom es saCivari unda ganixilos kon-
venciis me-5 muxlis me-4 punqtis WrilSi, miuxedavad imisa, rom ganmcxa-
deblebs ar daukonkretebiaT, Tu ras gulisxmobdnen dakavebis sawyis 
etapSi, Tumca, ganacxadis am nawilSi isini saubrobdnen 2001 wlis ivnisis 
movlenebze. sasamarTlo iTvaliswinebs, rom winamdebare saqmeze ganacxa-
di sasamarTloSi Sevida 2002 wlis 6 da 28 noembers, anu eqvs Tveze meti 
xnis Semdeg 2001 wlis ivnisidan. maSasadame, konvenciis me-5 muxlis me-4 
punqtis Tanaxmad, ganmcxadeblebis mier iribad warmodgenili saCivari 
konvenciis 35-e muxlis 1-li punqtiT dadgenili vadis farglebs miRma 
rCeba da cxaddeba dauSveblad 35-e muxlis me-4 punqtis safuZvelze. 

57. sasamarTlo aseve aRniSnavs, rom ganmcxadeblebi Tavdapirvel ga-
nacxadSi iSveliebdnen konvenciis me-8, me-13 da me-17 muxlebs da arsebi-
Tad moixmobdnen imave sakiTxebs, romlebic dasves konvenciis me-3 muxl-
Tan mimarTebiT. Semdgom mimoxilvebSi ganmcxadeblebi am saCivrebs aRar 
Sexebian. Sesabamisad, sasamarTlo maTze ar imsjelebs.

58. sasamarTlo miiCnevs, rom konvenciis me-3 muxlTan dakavSirebuli 
saCivrebi (2001 wlis 13 ivnisamde arasaTanado mopyrobis braldebaTa 
garda) samarTlebriv SekiTxvebs badebs, romlebic imdenad seriozulia, 
rom arsebiTad unda ganixilos. ar arsebobs sxva safuZveli, ris gamoc igi 
gamocxaddeboda dauSveblad. maSasadame, sasamarTlo am saCivrebs acxa-
debs dasaSvebad. sasamarTlo misi gadawyvetilebis Tanaxmad - erTdrou-
lad imsjelos dasaSvebobasa da saqmis arsebiT mxareebze (konvenciis 29-e 

valeriu da nikola roSkebi moldovis winaaRmdeg



298

muxlis me-3 punqti, ix. zemoT punqti 4) - dauyovnebliv ganixilavs am 
saCivrebis arsebiT mxareebs.

II. konvenciis me-3 muxlis savaraudo darRveva

A.	 mxareTa argumentebi

1. 	 ganmcxadebelTa mimarT arasaTanado mopyroba da konvenciis me-3 mux-
lis Tanaxmad saxelmwifos mier nakisri pozitiuri valdebulebebi

59. ganmcxadeblebis mtkicebiT, isini kvlav arasaTanado mopyrobis 
msxverplad iTvlebodnen, miuxedavad imisa, rom policiis sami oficris 
mimarT gamamtyunebeli ganaCeni gamoitanes. maT mimarT arasaTanado mo-
pyrobis intensiurobisa da miznis gaTvaliswinebiT (kerZod, aRiarebi-
Ti Cvenebebis amoReba), igi wamebad unda kvalificirdes, konvenciis me-3 
muxlis Sinaarsidan gamomdinare. ganmcxadeblebi amtkicebdnen, rom maTi 
arasaTanado mopyrobis faqtze gamoZieba Zalian nela mimdinareobda (gr-
Zeldeboda TiTqmis oTxi wlis ganmavlobaSi), rac ewinaaRmdegeba kon-
venciis me-3 muxlis saproceso moTxovnebs. isini aseve amtkicebdnen, rom 
xelisuflebis organoebma konvenciis me-3 muxliT nakisri pozitiuri 
valdebulebebi ver Seasrules, saxeldobr, ver uzrunvelyves, arasaTa-
nado mopyrobis akrZalvis Sesaxeb kanonmdeblobas prevenciuli efeqti 
SeeZina. kerZod, policielebs kanoniT gaTvaliswinebuli minimaluri san-
qcia SeefardaT da am sasjelis aRsrulebac SeCerda. Sesabamisad, maT 
Tavisufleba arasodes aRkveTiaT. metic, policiis oficrebi damnaSaved 
cnes ara wamebis CadenaSi, aramed naklebad stigmadadebul danaSaulSi  - 
uflebamosilebis gadameteba. 

60. mTavrobis mtkicebiT, mas Semdeg, rac policiis sam oficers See-
farda gamamtyunebeli ganaCeni, ganmcxadeblebs ufleba aRar hqondaT, 
moeTxovaT konvenciis me-3 muxlis darRvevis msxverplis statusi. mTa-
vroba aseve amtkicebda, rom ganmcxadebelTa arasaTanado mopyrobis fa-
qtze gamoZieba gulisxmierad da swrafad Catarda, rasac Sedegad mohyva 
damnaSaveTa gamovlena da sasamarTlos mier maTTvis sasjelis Sefardeba.

61. rac Seexeba arasaTanado mopyrobis akrZalvis prevenciul efeqts, 
mTavrobam aRniSna, rom danaSauli, romelSic policiis oficrebi damna-
Saved cno sasamarTlom, sisxlis samarTlis kodeqsiT klasificirdebo-
da, rogorc  „saSualo simZimisa“. saSiSad iTvleboda mxolod „mZime da 
gansakuTrebiT mZime“ danaSaulebi da, rogorc samedicino eqspertiziT 
gaxda cnobili, ganmcxadeblebs aReniSnebodaT mxolod umniSvnelo da-
zianebebi, rac ver CaiTvleboda wamebad. dabolos, sisxlis samarTlis 
kodeqsis 185-e muxlis me-2 punqti damatebiT sanqciasac gulisxmobda, 
rac gamoixateboda konkretuli saqmianobis Sesrulebisa an konkretul 
saqmianobaSi CarTvisgan diskvalifikaciaSi 5 wlamde vadiT. policiis 
oficrebs SeefardaT 2 wlamde diskvalifikacia, rac ar iyo minimaluri 
sasjeli da uzrunvelyofda kanonis saWiro prevenciul efeqts. 
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2.	 patimrobis pirobebi

62. ganmcxadeblebi amtkicebdnen, rom #3 sapatimro dawesebulebaSi 
(igi aseve cnobilia, rogorc #13 sapatimro dawesebuleba - ix. zemoT 
punqti 35) araadamianur da Rirsebis Semlaxvel pirobebSi iyvnen. isi-
ni moixmobdnen CPT-sa da adgilobrivi organoebis sxvadasxva angariSs, 
romlebiTac dasturdeboda penitencialuri sistemis  dafinansebis si-
mwire da, amis Sedegad, arasakmarisi sakvebi, arahigienuri pirobebi da 
dakavebulTa janmrTelobis sxva safrTxeebi sapatimroebSi. 

63. mTavroba ar daeTanxma ganmcxadebelTa argumentacias da aRniSna, 
rom daculi iyo erTi dakavebulisTvis 2 m2 farTis gamoyofis adgi-
lobrivi norma, iseve rogorc sxva normebi, dakavSirebuli, magaliTad, 
sakvebTan, higienasTan, gaTbobasTan, bunebriv ganaTebasa da samedicino 
momsaxurebis xelmisawvdomobasTan.  

B.	 sasamarTlos Sefaseba

1.	 ganmcxadebelTa mimarT arasaTanado mopyroba da konvenciis me-3 mux-
lis Tanaxmad saxelmwifos mier nakisri pozitiuri valdebulebebi

64. sasamarTlo aRniSnavs: mxareebi ar davoben faqtze, rom 2001 wlis 
13 ivniss ialovenis policiis ganyofilebaSi policielebi ganmcxadeble-
bs arasaTanadod moepyrnen. igi iTvaliswinebs, rom ganmcxadebeli inter 
alia daeqvemdebara falaka -s (ix. zemoT punqti 41). sasamarTlo xazs usvams, 
rom adamianis cema fexisgulebze an falaka yovelTvis ganzrax qmedebaa da 
kvalificirdeba, rogorc wameba (ix. Corsacov v. Moldova, # 18944/02, § 65, 
4 aprili, 2006, da Levinţa v. Moldova, # 17332/03, § 71, 16 dekemberi, 2008). 
Sesabamisad, dairRva ganmcxadeblis ufleba - ar daeqvemdebaros arasaTa-
nado mopyrobas, rac winamdebare saqmeSi ewinaaRmdegeba konvenciis me-3 
muxlis arsebiT moTxovnas.

im faqtis fonze, rom arasaTanado mopyrobaze pasuxismgebel oficre-
bs sasamarTlom gamamtyunebeli ganaCeni gamoutana da patimroba miusa-
ja, aucilebelia dadgindes, ganmcxadeblebs kvlav aqvT Tu ara ufleba, 
acxadebdnen, rom arian konvenciis me-3 muxlis darRvevis msxverplni. am 
sakiTxis gamorkvevisas sasamarTlo imsjelebs, Tu ramdenad Seasrules 
xelisuflebis organoebma me-3 muxliT nakisri valdebulebebi, kerZod, 
ganmcxadebelTa arasaTanado mopyrobis faqtze Catarda Tu ara efeqtia-
ni gamoZieba da sami oficrisTvis gamamtyunebeli ganaCenis gamotaniTa da 
sanqciis dakisrebiT Seasrula Tu ara mopasuxe saxelmwifom me-3 muxliT 
dakisrebuli pozitiuri valdebulebebi. 

(a) ganmcxadeblis mimarT arasaTanado mopyrobis faqtis gamoZieba

65. sasamarTlo iTvaliswinebs, rom saqmeSi Batı and Others v. Turkey (# 
33097/96 da #57834/00, ECHR 2004 IV (amonaridebi) man daadgina:
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„133. ... roca adamiani damajereblad acxadebs, rom igi awames saxelmwifo 
moxeleTa xelSi yofnisas, cneba „dacvis efeqtiani saSualeba“ gulisxmobs 
- garda imisa, rom saWiroebis SemTxvevaSi, kompensacia gaices da ero-
vnul samarTalSi arsebul sxva dacvis saSualebebiT sargeblobas xeli 
ar SeeSalos -  siRrmiseul da efeqtian gamoZiebas. gamoZieba, romelic 
aRwevs am miznebs, garemoebebidan gamomdinare, SesaZloa gansxvavdebodes.  
Tumca, rogoric unda iyos gamoZiebis meTodi, xelisuflebis organoebma 
unda imoqmedon oficialuri saCivris SetanisTanave. maSinac, roca saCiva-
ri dafiqsirebuli ar aris, magram sakmarisad cxadi miniSnebebi arsebobs, 
rom moxda wameba an arasaTanado mopyroba, gamoZieba unda daiwyos (ix. 
sxva saqmeebTan erTad, Özbey v. Turkey (dec.), # 31883/96, 8 marti, 2001; ix. 
aseve stambulis oqmi, zemoT punqti 43). xelisuflebis organoebma unda 
gaiTvaliswinon wamebis msxverplTa gansakuTrebiT mowyvladi viTareba da 
is faqti, rom seriozul arasaTanado mopyrobas daqvemdebarebuli pirebi 
xSirad mzad ar arian an survili ar aqvT, daafiqsiron saCivari  (ix. Aksoy 
v. Turkey [,1996 wlis 18 dekemberis gadawyvetileba, Reports of Judgments and De-
cisions 1996 VI,] pp. 2286-87, §§ 97-98).

...

136. eWvs miRmaa, rom dauyovnebliv da gonivruli siswrafiT gamoZiebis 
moTxovna am konteqstSic moiazreba. xelisuflebis organoebis dauyo-
vnebeli reaqcia arasaTanado mopyrobis Sesaxeb braldebaTa gamoZiebisas, 
SesaZloa, zogadad CaiTvalos arsebiTad, kanonis uzenaesobis principi-
sadmi sazogadoebis rwmenis SenarCunebis an SeTqmulebisa Tu ukanono 
qmedebebisadmi tolerantobis gamovlenis prevenciisTvis (ix. sxva saqmee-
bTan erTad, Indelicato v. Italy, # 31143/96, § 37, 18 oqtomberi, 2001, da Özgür 
Kılıç v. Turkey (dec.), # 42591/98, 24 seqtemberi, 2002). miuxedavad imisa, rom 
konkretul situaciaSi SesaZloa sagamoZiebo procesi dabrkolebebiT an 
sirTuleebiT Seferxdes, zogadad arsebiTia xelisuflebis organoebisT-
vis, dauyovnebliv wamoiwyon gamoZieba, kanonis uzenaesobis principisadmi 
sazogadoebis rwmenis SenarCunebis an SeTqmulebisa Tu ukanono qmedebe-
bisadmi tolerantobis gamovlenis prevenciisaTvis (ix. mutatis mutandis, 
Paul and Audrey Edwards v. the United Kingdom, # 46477/99, § 72, ECHR 2002 II).“

66. rac Seexeba ganmcxadebelTa braldebebze dawyebul gamoZiebas, sa-
samarTlo aRniSnavs, rom xelisuflebis organoebma ganmcxadebelTa mi-
marT arasaTanado mopyrobis Sesaxeb Seityves 2001 wlis 14 ivniss, roca 
CPT-m maT es acnoba. Sedegad, 2001 wlis 15 ivniss ganmcxadeblebi moi-
naxules Sinagan saqmeTa saministros oficrebma (ix. zemoT punqti 14) da 
imave dRes polkovnikma D.P.-m arasaTanado mopyrobis Sesaxeb angariSi 
ministrs warudgina (ix. zemoT punqti 17).

67. sasamarTlo aRniSnavs: miuxedavad am mravali Tanmxvedri angari-
Sisa, rom ganmcxadeblebs arasaTanadod moepyrnen, isini eqimTan gadai-
yvanes mxolod 2001 wlis 18 ivniss, xelisuflebis organoebis mier am 
problemis Setyobidan meoTxe dRes (ix. zemoT punqti 18). am periodSi 
Wrilobebi nawilobriv moSuSda da, rogorc sworad aRniSnes ganmcxa-
deblebma, dagvianebas Sedegad mohyva eqimis daskvna, rom maT sxeulze 
„umniSvnelo dazianebebi“ aReniSnebodaT.
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68. metic, mas Semdeg, rac samedicino daskvniT dadasturda ganmcxa-
deblebis mimarT arasaTanado mopyroba da 2001 wlis 21 ivniss Sinagan 
saqmeTa saministrom gasca brZaneba, dawyebuliyo sisxlis samarTlis ga-
moZieba (ix. zemoT punqti 20), gamoZieba daiwyo mxolod erTi Tvis Semdeg, 
2001 wlis 21 ivliss. 

69. dabolos, sasamarTlo miiCnevs, rom CPT-s daskvnebiT,  samedicino 
angariSebiTa da mowmeTa CvenebebiT, bevri mtkicebuleba dagrovda. am 
sawyis mtkicebulebaTa fonze da erovnuli sasamarTlos gadawyvetile-
bebidan gamomdinare, irkveva, rom sasamarTloebs ar garTulebiaT arc 
faqtobriv garemoebaTa dadgena da arc rTuli samarTlebrivi sakiTxebis 
gadaWra. am arguments amyarebs is faqtic, rom prokuraturam 2001 wlis 
noemberSi ukve daasrula gamoZieba da saqme gansaxilvelad gadaugzavna 
arsebiTad ganmxilvel sasamarTlos (ix. zemoT punqti 24).

70. sasamarTlo miiCnevs, rom arasaTanado mopyrobis Semowmebis miz-
niT ganmcxadeblebis eqimTan miyvanisa da sisxlis samarTlis gamoZiebis 
dawyebis dagvianeba arRvevda dauyovnebliv gamoZiebis moTxovnas kon-
venciis me-3 muxlis Tanaxmad. 

(b) arasaTanado mopyrobis akrZalvis prevenciuli efeqti

71. sasamarTlo iTvaliswinebs, rom saqmeSi Okkalı v. Turkey (# 52067/99, 
§ 65, ECHR 2006 XII (amonaridebi) man daadgina:

„... me-3 muxlis saproceso moTxovnebi scdeba winaswari gamoZiebis etaps, 
rodesac... gamoZiebas mivyavarT erovnuli sasamarTloebis samarTle-
briv qmedebamde: samarTalwarmoebis procesi, arsebiTi ganxilvis etapis 
CaTvliT, unda Seesabamebodes me-3 muxliT gaTvaliswinebuli akrZalvis 
moTxovnebs. es imas niSnavs, rom erovnulma sasamarTlo organoebma fi-
zikuri an fsiqologiuri tanjvis faqti dausjeli ar unda datovon ara-
fris fasad. amas arsebiTi mniSvneloba aqvs kanonis uzenaesobis principi-
sadmi sazogadoebis rwmenisa da mxardaWeris SenarCunebisa da SeTqmule-
bis an ukanono qmedebebisadmi tolerantobis gamovlenis prevenciisTvis 
(ix. mutatis mutandis, Öneryıldız v. Turkey [GC], # 48939/99, § 96, ECHR 2004 XII).“

72. sasamarTlo iTvaliswinebs, rom winamdebare saqmeSi, policiis sami 
oficeri erovnulma sasamarTlom damnaSaved cno ganmcxadebelTa mimarT 
arasaTanado mopyrobaSi da miusaja sami wliT Tavisuflebis aRkveTa da 
samarTaldamcvel organoSi muSaobis diskvalifikacia ori wliT. pati-
mrobis es vada kanoniT gaTvaliswinebuli minimaluri sanqcia iyo (ix. 
zemoT punqti 37). erovnuli sasamarTloebis prerogativaa, damnaSavisT-
vis sasjelis Sefardebisas gansazRvron sanqciis odenoba, romelic maTi 
rwmeniT, yvelaze Sesaferisia sasjelis saganmanaTleblo da prevenciu-
li efeqtis uzrunvelsayofad. ase moiqcnen sasamarTloebi winamdebare 
saqmeSi da sasjelis simsubuqis mizezi axsnes braldebulTa SedarebiT 
axalgazrda asakiT, imiT, rom manamde nasamarTlevni ar iyvnen, hyavdaT 
ojaxebi da sazogadoeba maT mimarT pozitiurad iyo ganwyobili (ix. ze-
moT punqti 32). erovnuli kanonmdeblobiT, sasamarTloebs unda gaeTva-
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liswinebinaT rogorc Semamsubuqebeli, aseve damamZimebeli garemoebebi. 
Tumca, sasamarTloebma araferi Tqves ramdenime aSkarad damamZimebel 
garemoebaze (romlebic naTladaa aRniSnuli sisxlis samarTlis kodeqsis 
38-e muxlSi, ix. zemoT, punqti 37). kerZod, arc erT oficers sindisis 
qenjna ar ugrZvnia, roca arasaTanado mopyrobis faqts mTeli procesis 
ganmavlobaSi uaryofdnen. 

73. sasamarTlo iTvaliswinebs, rom am minimaluri sanqciis aRsru-
lebac ki, romelic policiis oficrebs Seufardes, SeCerda erTwliani 
probaciiT. Sesabamisad, oficrebs cixeSi arc erTi dRe ar gautarebiaT. 
metic, maT samsaxurebrivi uflebamosileba ar SeCerebiaT gamoZiebis pe-
riodSi (rac ewinaaRmdegeba stambulis oqmis rekomendaciebs, ix. zemoT 
punqti 43).

74. dabolos, rac aseve Zalze mniSvnelovania, sasamarTlos swams: wame-
bis fenomenis aRmofxvris mizniT specialurad Seqmnili kanonmdeblobis 
prevenciuli efeqtis uzrunvelyofa SesaZlebelia mxolod im SemTxvevaSi, 
roca es kanonmdebloba gamoiyeneba maSin, garemoebebi rom moiTxovs. wi-
namdebare saqmeSi CPT-m daadgina (ix. CPT-s 2001 wlis angariSi, punqti 24, 
citirebulia zemoT, 41-e punqtSi), rom adamiani, romelic maT moinaxules 
2001 wlis 14 ivniss, nacemi iyo fexisgulebze (falaka), da aseve aRniSna, rom 
imave dRes iq sxva piris mimarTac gamoiyenes arasaTanado mopyroba. sa-
samarTlom daadgina, rom es ori adamiani ganmcxadeblebi iyvnen (ix. zemoT 
punqti 54). sasamarTlo xazs usvams, rom adamianis cema fexisgulebze, an 
falaka, yovelTvis ganzrax qmedebaa da kvalificirdeba, rogorc wameba (ix.
Corsacov, citirebulia zemoT, § 65, da Levinţa citirebulia zemoT, § 71). 
amgvar garemoebebSi, sisxlis samarTlis saqmis aRZvra sisxlis samarTlis 
kodeqsis 101/1 muxlis (wameba) nacvlad sxva muxliT (uflebamosilebis ga-
dameteba), misi Sefardebis safuZvlis miTiTebis gareSe, arasakmarisia im 
kanonmdeblobis prevenciuli efeqtis uzrunvelsayofad, romelic specia-
lurad Seiqmna arasaTanado mopyrobis aRmofxvris mizniT.

75. sasamarTlo aseve iTvaliswinebs Sinagan saqmeTa saministros mier 
dafiqsirebul pozicias, romelmac mas Semdeg, rac CPT-is vizitisas Sei-
tyo ganmcxadeblebis saqmis Sesaxeb, ganacxada, rom „misTvis cnobili ar 
iyo dakavebul pirTa dakiTxvisas policielTa mier araadamianuri meTo-
debis gamoyenebis konkretuli saqmeebis Sesaxeb“ (ix. zemoT punqti 41). 
amas garda, sasamarTlo iniSnavs: xelisuflebis organoebi acnobierebd-
nen, rom nabijebi ar idgmeboda gamoZiebis Tanamedrove meTodebis dasa-
nergad (ix. zemoT punqti 42), aseve, arsebiTad dagvianda policiis eTi-
kis kodeqsis miRebac (romelic miiRo CPT-m am sakiTxTan dakavSirebiT 
SekiTxvis dasmidan TiTqmis oTxi wlis Semdeg, ix. zemoT punqtebi 38 da 
41). es adasturebs moldovis xelisuflebis marcxs, srulad aRmoefxvra 
samarTaldamcveli organoebis mxridan arasaTanado mopyrobis praqtika, 
da amyarebs STabeWdilebas, rom arasaTanado mopyrobis danaSaulis pre-
venciisa da dasjis mizniT miRebul kanonmdeblobas ar mieniWa sruli 
prevenciuli efeqti. 
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(C)		ganmcxadebelTa mimarT arasaTanado moprobasTan dakavSirebuli 
daskvna mopasuxe saxelmwifos valdebulebebis Sesaxeb

76. sasamarTlo askvnis, rom ganmcxadeblebis arasaTanado mopyrobis 
faqtze gamoZieba „dauyovnebliv“ ar Catarebula, konvenciis me-3 muxlis 
Sinaarsidan gamomdinare. igi aseve adgens, rom policiis sami oficris 
mimarT samarTalwarmoeba - maTTvis Sefardebuli sasjelis simsubuqis 
gaTvaliswinebiT - da is faqti, rom policielTa braleulobis dadgeni-
sas konkretulad wamebis amkrZalavi samarTlebrivi normebi ar Sefarde-
bula, momavalSi amgvar qmedebaTa prevenciisTvis sakmarisad amkrZalav 
efeqts ver uzrunvelyofda (ix. Okkalı, citirebulia zemoT, § 75).

winamdebare saqmeSi dairRva konvenciis me-3 muxli.
77. amgvar garemoebebSi - da ganmcxadebelTa mier zianis anazRaurebis 

moTxovnis dakmayofilebaze erovnuli sasamarTlos uarisgan damoukide-
blad (ix. zemoT punqti 27) - evropis sasamarTlo adgens, rom isini kvlav 
sargebloben konvenciis me-3 muxlis darRvevis msxverplis statusiT. Se-
sabamisad, sasamarTlo mTavrobis winaswar pretenzias ar iTvaliswinebs.

2.	 patimrobis pirobebi

78. sasamarTlo miiCnevs, rom ganmcxadeblebis mier TavianTi patimro-
bis pirobebis aRwera srulad Seesabameba CPT-s 2001-2004 wlebis das-
kvnebs Cisinaus #13 sapatimro dawesebulebasTan dakavSirebiT (daskvnebi 
citirebulia, magaliTad, saqmeSi Becciev v. Moldova, # 9190/03, §§ 31 da 32, 
4 oqtomberi, 2005). ganmcxadebelTa TqmiT - rac ar gauprotestebia mTa-
vrobis mxares - isini #3 sapatimro dawesebulebaSi imyofebodnen 2004 
wlis martamde. sasamarTlo miiCnevs, rom Sesabamisad,  ganmcxadeblebi 
raRac droiT mainc iyvnen imave pirobebSi, rogoric aRwerilia zemox-
senebul Becciev-is saqmeSi. metic, sapatimro pirobebi am dawesebulebaSi 
mniSvnelovnad arc 2005 wlisTvis gaumjobesebula (ix. magaliTad, saqme 
Modarca v. Moldova, # 14437/05, §§ 37, 38 da 60-69, 10 maisi, 2007).

79. radgan sasamarTlom zemoxsenebul saqmeebSi imave sapatimro 
dawesebulebasTan dakavSirebiT me-3 muxlis darRveva daadgina da gan-
mcxadebelTa mier maTi sapatimro pirobebis aRwera arsebiTad emTxveva 
xsenebul saqmeebSi aRwerils - da amas nawilobriv mTavrobac adasturebs 
(saknebis gadatvirTulobasTan dakavSirebiT, ix. zemoT punqti 63) - sa-
samarTlo adgens, rom winamdebare saqmeSi, ganmcxadebelTa patimrobis 
pirobebTan dakavSirebiT, dairRva konvenciis me-3 muxli.

II. konvenciis 41-e muxlis gamoyeneba

80. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
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saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A.	 ziani

81. TiToeulma ganmcxadebelma aramaterialuri zianis sanacvlod 
moiTxova 25 000 evro. ganmcxadebelTa mtkicebiT, maTma saqmem aCvena 
policielTa mier samarTlisa da adamianis uflebaTa sruli ugulebel-
yofa, aseve, gamomZieblebisa da policiis oficrebis saqmis sruliad ga-
dafarva misi ganmxilveli mosamarTleebis mier, da Semwynarebluri damo-
kidebuleba. metic, ganmcxadeblebi aramarto awames, aseve, maT ramdenime 
weli gaatares araadamianur da Rirsebis Semlaxvel sapatimro pirobebSi. 

82. mTavrobam ganmcxadeblis moTxovna gaaprotesta da ganacxada, rom 
konvenciis muxlebis daurRvevlobis gaTvaliswinebiT, ganmcxadebels kom-
pensaciis moTxovnis ufleba ar hqonda. nebismier SemTxvevaSi, mTavroba 
amtkicebda, rom ganmcxadeblebis moTxovnili Tanxa gazviadebuli iyo, sa-
samarTlos mier sxva analogiul saqmeebSi miniWebul TanxebTan SedarebiT. 

83. sasamarTlo miiCnevs, rom ganmcxadeblebma garkveuli stresi da ga-
Rizianeba gadaitanes, kerZod imitom, rom maTgan aRiarebiTi Cvenebebis mo-
povebis mizniT, isini awames da Semdeg ki araadamianur pirobebSi moaTavses, 
policielebi ki, romlebic ganmcxadeblebs arasaTanadod moepyrnen, araso-
des daupatimrebiaT da gamoZiebis etapze maTi samsaxurebrivi uflebamo-
silebac ki ar SeuCerebiaT. policielebisTvis Sefardebulma msubuqma sas-
jelma ganmcxadeblebis tanjva kidev ufro gaaZliera. saqmis am garemoebaTa 
fonze da samarTlianobis principidan gamomdinare, sasamarTlo saxelmwi-
fos TiToeuli ganmcxadeblisTvis gadasaxdelad uwesebs 15 000 evros.

B.	 xarjebi da danaxarjebi 

84. ganmcxadeblebi damatebiT iTxovdnen 2 125 evros samarTlebrivi 
xarjebisa da danaxarjebisaTvis sasamarTlos winaSe.

85. mTavrobam gaaprotesta Tanxis raodenoba. igi amtkicebda, rom mo-
Txovnili Tanxis raodenoba gadametebuli iyo.

86. sasamarTlom ganmcxadeblebs damatebiT 2 000 evro mianiWa samarT-
lebrivi xarjebisa da danaxarjebis asanazRaureblad.

C. sauravi

87. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti. 
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1.	 aerTianebs saqmis arsebiT mxaresTan mTavrobis winaswar pretenzias gan-

mcxadebelTa mier msxverplis statusis dakargvis Sesaxeb;

2.	 dasaSvebad acxadebs me-3 muxlTan dakavSirebul saCivrebs; ganacxadis da-
narCen nawils ki - dauSveblad;

3.	 adgens, rom dairRva konvenciis me-3 muxli ganmcxadebelTa mimarT arasa-
Tanado mopyrobis gamo; saxelmwifos mier rogorc saproceso valdebule-
bis - gamoeZiebina ganmcxadebelTa mimarT arasaTanado mopyrobis faqtebi 
- Seusruleblobis, aseve, am qmedebebze pasuxismgebel pirTaTvis Semakave-
beli efeqtis sasjelTa Seufardeblobis gamo; aseve, araadamianuri sapa-
timro pirobebis gamo.

4. uaryofs mTavrobis winaswar pretenzias;

5. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom  gan-
mcxadeblebs Semdegi Tanxebi unda gadauxados moldovur leiSi, gadaxdis 
dRes arsebuli kursiT:

(i) 15 000 evro (TxuTmeti aTasi evro) TiToeul ganmcxadebels, arama-
terialuri zianis asanazRaureblad. amas daemateba nebismieri gada-
saxadi, romliTac SeiZleba daibegros es Tanxa;

(ii) 2 000 evro (ori aTasi evro) xarjebisa da danaxarjebis asanazRau-
reblad, rasac daemateba nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

6.	 uaryofs ganmcxadeblebis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

	 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2009 wlis 20 
oqtombers, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

lourens earli		  nikolas braca
registratori		  Tavmjdomare
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