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procedura

1. saqmes safuZvlad daedo ganacxadi #14612/02, romelic 2001 wlis 
23 aprils poloneTis winaaRmdeg sasamarTloSi Seitana poloneTis moqa-
laqem ana viktorkom (SemdgomSi „ganmcxadebeli“), adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „konvencia“) 34-e 
muxlis Sesabamisad.

2. poloneTis mTavrobis (SemdgomSi „mTavroba“) interesebs icavda 
saxelmwifo warmomadgeneli sagareo saqmeTa saministrodan, batoni j. 
volasieviCi.

3. ganmcxadebeli amtkicebda, rom gamosafxizlebel centrSi dakavebi-
sas centris TanamSromelTa qceva mis mimarT utoldeboda araadamianur 
da Rirsebis Semlaxvel mopyrobas da arRvevda konvenciis me-3 muxls. igi 
aseve acxadebda, rom misi iZulebiT moTavseba centrSi iyo ukanono da 
arRvevda konvenciis me-5 muxlis 1-li punqtis moTxovnas.

4. 2006 wlis 5 dekembers sasamarTlom me-3 muxlTan dakavSirebiT Seta-
nili ganacxadis mTavrobasTan komunicireba gadawyvita. aseve gadawyda, 
rom ganacxadis arsebiTi mxare da dasaSvebobis sakiTxi erTdroulad 
ganexilaT (konvenciis 29-e muxlis me-3 punqti). 

faqtebi

I. saqmis garemoebebi

5. ganmcxadebeli daibada 1957 wels da cxovrobs qalaq olsztinSi.
6. 1999 wlis 27 dekembris saRamos ganmcxadebeli Tavis megobars Sexvda.
7. amis Semdeg igi taqsiT Sinisken gaemarTa da uari ganacxada mgzavro-

bis maRali tarifis gadaxdaze, saTanado qviTris miRebis gareSe. Sedegad, 
taqsis mZRolma ganmcxadebeli Tavis saxlTan Camosmis nacvlad, olszti-
nis gamosafxizlebel centrSi waiyvana. mZRolis saqcieliT SeSinebulma 
ganmcxadebelma taqsidan policiaSi dareka. aseve moiqca mZRolic.

8. Sedegad, ganmcxadebeli gamosafxizlebel centrSi daakaves. man 
alkoholis dozis Sesamowmebeli testis Catarebaze uari ganacxada. 
dakavebuli ambobda, rom miRebuli hqonda ori kaTxa ludi. mTavrobis 
mtkicebiT, ganmcxadebeli „saSualo intoqsikaciis“ mdgomareobaSi iyo. 

9. ganmcxadebelma aRniSna, rom centris TanamSromlebma mas Seuracx-
yofa miayenes, sastikad dascines da scemes. orma mamakacma da erTma qalma 
igi  iZulebiT gaaSiSvles da aseve iZulebiT Caacves erTjeradi perangi. 

10. mTavrobis versiiT, swored ganmcxadebeli iqceoda agresiulad 
centris TanamSromelTa mimarT da maT sityvier Seuracxyofas ayenebda. 
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Sesabamisad, maT sxva gza ar darCaT, ZaliT  gaxades dakavebuls tansac-
meli, radgan igi sakuTari nebiT gaxdaze uars acxadebda. Semdgom ki 
winaaRmdegoba gauwia TanamSromelTa kanonier mcdelobasac - misTvis 
erTjeradi perangi CaecmiaT.

11. mTavroba damatebiT amtkicebda, rom aucilebeli gaxda ganmcxade-
blisaTvis SemzRudveli qamris gakeTeba, radgan sawolSi Cawvenis Semdeg 
igi oTaxis kars wixls urtyamda da kiviliT ilanZReboda, rac sxva pa-
cientebs Zilis saSualebas ar aZlevda. 

12. mxareTa argumentebSi moyvanili faqtebi erTmaneTs emTxveva, ker-
Zod, im nawilSi, rom ganmcxadebeli SemzRudveli qamriT Sekres, sawolze 
miabes da sakanSi Caketes 1999 wlis 28 dekembris dilamde, roca igi cen-
tridan gaaTavisufles. 

ganmcxadeblis mtkicebiT, igi sakanSi qamriT Sekruli daaxloebiT aTi 
saaTis ganmavlobaSi imyofeboda. mTavrobas es argumenti ar gauprotes-
tebia. 

13. 1999 wlis 29 dekembers ganmcxadebelma misi mdgomareobis amsaxve-
li samedicino cnoba aiRo.

cnobis Sesabamis nawilSi ikiTxeba:

marcxena barZayze, wina mxares aReniSneba 3 sm. diametris sisxlCaqceva, 
idayvTan axlos, majaze - nafxaWni; mxris mobiloba da rotacia SezRudu-
lia (gaurkvevelia, es pasiur moZraobebs exeba Tu aqtiurs); ganmcxadebe-
li uCivis tkivils ybis marcxena mxares; yba am mxares SeSupebulia.

14.  am incidentidan maleve ganmcxadebelma centris TanamSromelTa 
winaaRmdeg saCivriT mimarTa olsztinis saqalaqo policiis ufross. misi 
mtkicebiT, igi intoqsikaciis qveS ar yofila da mis saqcielSi araferi 
iyo iseTi, rac Tavisuflebis aRkveTis gadawyvetilebas gaamarTlebda. 
ganmcxadebeli amtkicebda, rom  centris TanamSromlebma mas sastikad 
dascines da tansacmeli iZulebiT gaxades. 

15. 2000 wlis 21 ianvars saqalaqo policiis ufrosma uari ganacxada 
ganmcxadeblis saqmis gamoZiebis dawyebaze. am gadawyvetilebis dasabuTe-
baSi vkiTxulobT:

„1999 wlis 29 dekembers qalbatonma a. viktorkom qalaqis policiis gan-
yofilebas mimarTa saCivriT, rom 27-28 dekembers taqsis mZRolma da ga-
mosafxizlebeli centris TanamSromlebma mis mimarT fizikuri Zala ga-
moiyenes da Seuracxyves igi. oficialur saCivarSi, romelic man Seitana 
2000 wlis 4 ianvars da exeba sisxlis samarTlis danaSaulis Cadenas, gan-
mcxadebeli xsnis, rom 1999 wlis 27 dekembers, daaxloebiT Ramis 11 saaT-
ze, taqsis # [...] mZRolma mas jer sityvieri Seuracxyofa miayena, Semdeg 
ki waiyvana gamosafxizlebel centrSi, sadac igi daakaves misi survilis 
sawinaaRmdegod, da centris TanamSromlebma mis mimarT fizikuri Zala 
gamoiyenes. amas  Sedegad mohyva sxeulze sisxlCaqcevebi da nafxaWnebi. 
ramdenime adamians sTxoves informaciis mowodeba, magram aravin daadas-
tura ganmcxadeblis braldebebi. taqsis mZRolma ganacxada, rom qalba-
toni viktorko gamosafxizlebel centrSi waiyvana imitom, rom igi uars 
acxadebda tarifis gadaxdaze, arc manqanidan gadasvla undoda da Tvi-
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Tonve daTanxmda am centrSi wayvanas. mas nebismier dros SeeZlo taqsidan 
gadasvla. centrSi igi daakava policiam da ara taqsis mZRolma, rogorc 
TviT ganmcxadebeli ambobda; metic, mas ar surda alkoholis dozis Ses-
amowmebeli testis gavla. ukve centrSi yofnisas ki ar surda tansacmlis 
gaxda, da roca igi pacientTa oTaxSi moaTavses, kars xelebiTa da sxeu-
lis sxva nawilebiT urtyamda, ra drosac dazianebebi miiRo. Sesabamisad, 
saWiro gaxda SemzRudveli qamris gamoyeneba, radgan mis sicocxlesa da 
janmrTelobas SesaZloa safrTxe damuqreboda.“ 

2000 wlis 31 ianvars olsztinis saqalaqo prokuraturam es gadawyveti-
leba ZalaSi datova.

16. ganmcxadebelma 2000 wlis 8 Tebervals winamdebare gadawyveti-
leba gaasaCivra. kerZod, igi irwmuneboda, rom misi dakaveba absolutu-
rad gaumarTlebeli gaxldaT, radgan intoqsikaciis qveS ar iyo. man 1999 
wlis 27 dekembris saRamos ori kaTxa ludi dalia, rasac arc erTi stan-
dartiT ar SeiZleba intoqsikacia ewodos im SinaarsiT, gamosafxizlebel 
centrSi Tavisuflebis aRkveTas rom gaamarTlebda. dakavebis Semdeg mas 
centris TanamSromlebi arasaTanadod moepyrnen, magram 2000 wlis 21 ian-
vris gadawyvetilebam aSkarad ver SeZlo saqmeSi arsebuli faqtebisTvis 
naTeli moefina. ganmcxadeblis mtkicebiT, dakavebisas igi gaaSiSvles. 
is acxadebda, rom policiam ver SeZlo ganmcxadeblis dakavebis saqmis 
masalebi xelmisawvdomi gaexada da zedapiruli gamoZieba Catarda. 

17. 2000 wlis 21 Tebervals olsztinis saqalaqo policiis ufrosma   
ganmcxadeblis braldebaTa gamoZieba gadawyvita.

18. 2000 wlis 17 marts, gamoZiebis moTxovnis safuZvelze, eqspertma 
sakuTari mosazreba moamzada gaTavisuflebisas ganmcxadeblis janmr-
Telobis mdgomareobaze. mosazreba imeorebda 1999 wlis 29 dekembris 
cnobaSi aRniSnul daskvnebs, rom ganmcxadebels dazianebebi SesaZloa 
mieRo rogorc Zalis gamoyenebis Sedegad, aseve Tavisi saqcielis gamo, 
mas Semdeg, rac  gaxades da sakanSi moaTavses.

19. amis Semdeg policiam gamoZieba Sewyvita. 2000 wlis 19 aprils es 
gadawyvetileba ZalaSi datova saqalaqo prokurorma. gadawyvetilebis 
werilobiT dasabuTebaSi ikiTxeba:

„gamoZiebisas moikvlies faqtebi, daikiTxnen mowmeebi, Seiswavles ganmcxa-
deblis samedicino Canawerebi da dainiSna samedicino eqspertiza dazia-
nebebisa da im garemoebaTa dasadgenad, romlebSic SeiZleboda isini mi-
yenebuliyo. am dokumentiT dadginda, rom 1999 wlis 27 dekembers ana 
viktorko, romelic ar iyo fxizeli da uari ganacxada taqsSi tarifis 
gadaxdaze, taqsis mZRolma gamosafxizlebel centrSi waiyvana. Semdgom, 
sapatrulo policiis TandaswrebiT, igi centris SenobaSi Seiyvanes. iq 
yofnisas, vulgaruli da damswreTa mimarT Seuracxmyofeli qcevis gaTva-
liswinebiT, gadawyda misi iZulebiT moTavseba centrSi. radgan ganmcxade-
bels ar surda damorCileboda moqmed wesebs - gaevlo alkoholis dozis 
Sesamowmebeli testi da nebayoflobiT gamoecvala tansacmeli - perso-
nalma mis mimarT Zala gamoiyena, raTa tanT gaexadaT, erTjeradi perangi 
CaecmiaT da dakavebulTa oTaxSi moeTavsebinaT. raki igi kvlav agresiuli 
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iyo, anadgurebda qonebas da SeeZlo Tavi daezianebina, mas Caacves Se-
mzRudveli qamari, raTa dawynarebuliyo.

ganmcxadeblis saCivari ver ganmtkicda mowmeTa CvenebebiT. misi saqcieli 
gakicxvas imsaxurebda da saWiro iyo is gamosafxizlebel centrSi moeTa-
vsebinaT. ar dadginda, rom mis mimarT gamoyenebuli fizikuri Zala aRe-
mateboda mis dasamSvideblad saWiro Zalas. Sesabamisad, radgan araferi 
mianiSnebda sisxlis samarTlis danaSaulis Cadenaze, gamoZieba Sewyda.“

20. ganmcxadebelma, advokatis daxmarebiT, es gadawyvetileba saol-
qo prokurorTan gaasaCivra. igi acxadebda, rom im Rames intoqsikaciis 
qveS ar iyo, centris TanamSromlebma TavianTi qmedebebiT daarRvies misi 
uflebebi, Selaxes misi Rirseba da fizikuri simtkice. aseve aRniSnavda, 
rom dairRva misi saproceso uflebebic, radgan policiam mis warmomad-
genels ar acnoba arc erTi sagamoZiebo RonisZiebis Sesaxeb, romlebic 
ganxorcielda samarTalwarmoebisas. ganmcxadebeli imis Sesaxebac Cioda, 
rom gamoZiebisas mas SesaZlebloba unda hqonoda, dapirispireboda cen-
tris TanamSromlebs. 

21. 2000 wlis 7 ivniss olsztinis saolqo prokuraturam, saproceso 
sakiTxebze ganmcxadeblis argumentebis gaTvaliswinebiT, 2000 wlis 19 
aprilis sadavo gadawyvetileba gaauqma. man aRniSna, rom iyo arsebiTi 
SeuTavseblobebi ganmcxadeblisa da sxva pirTa Cvenebebs Soris. saWiro 
iyo WeSmaritebis dadgena. 

22. 2000 wlis 2 agvistos Crdilo olsztinis saqalaqo prokurorma 
samarTalwarmoeba Sewyvita, radgan dadginda, rom sisxlis samarTlis da-
naSauli ar Cadenila. gadawyvetilebis werilobiT dasabuTebaSi ikiTxeba:

„1999 wlis 27 dekembris saRamos ganmcxadebelma taqsi gamoiZaxa. [...] mgza-
vrobisas ganmcxadebelsa da mZRols Soris, gadasaxdel tarifTan dakavSire-
biT, uTanxmoeba moxda. radgan mxareebi ver morigdnen, [mZRolma] gadawyvita 
problema policiis daxmarebiT moegvarebina. mas Semdeg, rac daukavSirda 
[sataqso kompaniis] sadispeCeros, igi gamosafxizlebeli centris mimarTule-
biT gaemgzavra da elodeboda policielTa mosvlas. Semdeg ki isini elodnen 
sapatrulo policias. am dros mZRoli centris SenobaSi Sevida, ganmcxade-
beli ki taqsis gverdiT idga da mobiluriT policias urekavda.

aRsaniSnavia, rom mZRols ganmcxadeblis mimarT sisxlis samarTlis danaSau-
li ar Caudenia - ukanonod qonebis CamorTmevis saxiT. orive mxare proble-
mis mogvarebas policiis daxmarebiT cdilobda. aseve aRsaniSnavia, rom am 
dros ganmcxadebels martivad SeeZlo,  wasuliyo an telefoniT esargebla.

mas Semdeg, rac SemTxvevis adgilas policielebi A.R. da W.K. mividnen, 
maT situaciis megobrulad mogvareba scades, magram amaod. ganmcxade-
blis - romelsac alkoholis suni asdioda - vulgaruli da agresiuli 
saqcielis gaTvaliswinebiT, policiis oficrebma gadawyvites, igi gamo-
safxizlebel centrSi daekavebinaT, sadac man uari ganacxada alkoholis 
dozis ganmsazRvreli testis Catarebaze. Sedegad, morige eqimma zogadi 
daTvalierebis safuZvelze gadawyvita, rom ganmcxadebeli intoqsikaciis 
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mdgomareobaSi iyo, rac mis iZulebiT moTavsebas Tormet saaTamde  kano-
niers xdida. 

amis Semdeg centris TanamSromelma M.P.-m [qalma] scada, ganmcxadebels 
erTjeradi perangi Caecva. 

ganmcxadeblis jiuti winaaRmdegobis Semdeg M.P.-m sxva TanamSromlebs - 
L.Z.-sa da T.P.-s [mamakacebi] - dasaxmareblad mouxmo; ganmcxadebels peran-
gi Caacves da intoqsikaciis qveS myof pirTa oTaxSi moaTavses.

ganmcxadebeli kvlav agresiuli iyo, amitom mis mimarT gamoiyenes fiziku-
ri Zala da Caacves SemzRudveli qamari.

gamosafxizlebeli centrebis Sesaxeb Sesabamisi debulebebidan da Tanam-
SromelTa samsaxurebrivi valdebulebebidan irkveva, rom TanamSromlebi, 
am samarTlebriv debulebaTa Tanaxmad, kanonis farglebSi moqmedebdnen da, 
Sesabamisad, usafuZvloa eWvi imis Taobaze, rom ganmcxadeblis Tavisufle-
bis aRkveTiT an iZulebiT Cadenilia sisxlis samarTlis danaSauli.

gamosafxizlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb ka-
nonis 41-e seqciis... da brZanebulebis me-19 da me-20 seqciebis Tanaxmad, 
ganmcxadeblis saxelze gamoiwera qviTari - 250 polonuri zlotis odeno-
biT - romelic mas unda gadaexada dakavebis xarjebis asanazRaureblad.

erTmniSvnelovnad unda aRiniSnos, rom ganmcxadeblis mimarT centris 
TanamSromelTa qceva iyo kanonieri.

gamoZiebisas daikiTxa yvela, vinc ki monawileobda ganmcxadeblis dakave-
basa da centrSi iZulebiT moTavsebaSi. saqmeSi mciredi mtkicebulebac ar 
mopovebula, romelic eWvs aRZravda, rom Cadenili iqna sisxlis samarT-
lis danaSauli.

Sedegad, gadawyvetileba imeorebda samedicino angariSis daskvnebs (ix. 
zemoT punqti 3). gadawyvetilebaSi vkiTxulobT:

ganmcxadebeli Tavis argumentaciaSi aRniSnavda, rom centris Tanam-
Sromlebma misi Rirseba Selaxes... imis gaTvaliswinebiT, rom ganmcxa-
deblis dazianebebisa da Seuracxyofis Sefaseba SesaZlebeli iyo kerZo 
sabraldebo saCivris safuZvelze dawyebuli samarTalwarmoebisas, gan-
mcxadebels aseTi saCivris Setana winamdebare gadawyvetilebis gamocxa-
debidan 14 dRis vadaSi SeeZlo. 

23. ganmcxadebelma gadawyvetileba gaasaCivra da gaimeora wina saCi-
varSi aRniSnuli argumentebi. amas garda, man daamata, rom centris Ta-
namSromlebma igi daamcires, radgan Zalis gamoyenebiT tanT gaxades  da 
SemzRudveli qamriT sawolze hyavdaT mibmuli 1999 wlis 28 dekembris 
dilamde. mas sapirfareSoSi gasvlac ki ar SeeZlo.

24. 2000 wlis 25 oqtombers olsztinis saolqo sasamarTlom zemoxse-
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nebuli gadawyvetileba samarTalwarmoebis Sewyvetis Sesaxeb ZalaSi da-
tova. Tavis gadawyvetilebaSi, romelic oci striqonisgan Sedgeboda, sa-
samarTlom daadgina, rom saqmeSi arsebul mtkicebulebebze dayrdnobiT, 
logikuri daskvna keTdeboda - ganmcxadebeli iyo intoqsikaciis qveS. 
Sesabamisad, misi iZulebiT moTavseba gamosafxizlebel centrSi da masze 
Zalis gamoyeneba gamarTlebuli iyo.

II.	 Sesabamisi erovnuli kanonmdebloba

25. gamosafxizlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb 
kanoni (Ustawa o wychowaniu w trzeźwosci i przeciwdziałaniu alkoholizmowi) uzrun-
velyofs RonisZiebebs, romlebic gamoiyeneba intoqsikaciis qveS myofi 
pirebis mimarT. kanonis 39-e da me-40  TavebSi  Camoyalibebulia RonisZie-
bebi, romelTa gamoyeneba SesaZlebelia amgvar pirebTan mimarTebiT.

26. kanonis 39-e Tavis Tanaxmad, gamosafxizlebeli centrebi unda Se-
qmnan da marTon im adgilobrivi TviTmmarTvelobis organoebma, romleb-
sac 50 000-ze meti mcxovrebi hyavT. kanonis me-40 Tavi, romelsac Sesaba-
mis dros hqonda Zala, gulisxmobda Semdegs:

„1. daSvebulia intoqsikaciis qveS myof pirTa - romlebic sazogadoebriv 
adgilas an samsaxurSi Seuracxmyofelad iqcevian, safrTxes uqmnian saku-
Tar sicocxles an janmrTelobas, an safrTxes uqmnian sxva pirTa sicocxles 
an janmrTelobas - moTavseba gamosafxizlebel centrsa an sazogadoebrivi 
janmrTelobis dacvis dawesebulebaSi, an miyvana maTive sacxovrebel saxlSi.

2. gamosafxizlebeli centrebis ararsebobisas, daSvebulia am pirebis mi-
yvana policiis ganyofilebaSi.

3. intoqsikaciis qveS myofi pirebi, romlebic moaTavses gamosafxizlebel 
centrsa an policiis ganyofilebaSi, iq unda darCnen srul gamofxizle-
bamde, magram araumetes 24 saaTisa...“

27. janmrTelobisa da socialuri keTildReobis ministris 1996 wlis 
23 oqtombris brZanebuleba, romelic exeba intoqsikaciis qveS myof pir-
Ta mimarT procedurebs, gamosafxizlebeli centrebis mowyobasa da jan-
mrTelobis dacvis farglebs, aseve, gamosafxizlebel centrebSi pirTa 
miRebasa da iq yofnasTan dakavSirebuli gadasaxadebis Sefasebis wesebs 
(Rozporządzenie Ministra Zdrowia i Opieki Społecznej w sprawie trybu doprowadzania osób w sta-
nie nietrzeźwości organizacji izb wytrzeźwień i zakresu opiekli zdrowotnej oraz zasad ustalania opłat 
związanych z doprowadzeniem i pobytem w izbie wytrzeźwień), detalur wesebs adgens 
piris gamosafxizlebel centrSi iZulebiT moTavsebis  Sesaxeb.

28. brZanebulebis me-9 Tavi gulisxmobs:

„1. gamosafxizlebel centrSi miyvanil pirs dauyovnebliv unda Cautar-
des samedicino Semowmeba.

2. samedicino Semowmebis Semdeg eqimi wyvets, piri unda moTavsdes gamo-
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safxizlebel centrSi... Tu saavadmyofosa an sxva samedicino dawesebule-
baSi, an arsebobs Tu ara intoqsikaciis niSnebi, romlebic  gamosafxizle-
bel centrSi piris moTavsebas gaamarTlebda.“

am brZanebulebis me-13 muxlis 1-l punqtSi weria:

„erTjeradi perangebi unda gaices yvela dakavebul pirze.“

29. brZanebulebis me-16 TavSi aRniSnulia, rom dasaSvebia pirdapiri 
SezRudvis meTodebis gamoyeneba 1994 wlis fsiqikuri jandacvis Sesaxeb 
aqtis me-18 Tavis wesebis Tanaxmad, romlebSic dadgenilia, rom pirdapi-
ri SezRudva, sxva meTodTa Soris, SesaZloa moicavdes piris moZraobis 
SezRudvas. am aqtis me-16 Tavi damatebiT moixmobs janmrTelobis dac-
visa da socialuri uzrunvelyofis  ministris 1995 wlis 23 agvistos 
brZanebulebas pirdapiri SezRudvis formis Sesaxeb (w sprawie sposobu sto-
sowania przymusu bezpośredniego), romelic adgens aseTi SezRudvis farglebs. 
es ukanaskneli gulisxmobs:

„9 (2). eqimi uflebamosilia, rekomendacia gasces pirdapiri SezRudvis 
Sesaxeb - moZraobis SezRudvis an izolaciis formiT - araumetes 24 saaTi-
sa. saWiroebisas eqims pacientis personaluri Semowmebis Semdeg SeuZlia 
moZraobis SezRudva momdevno eqvsi saaTiT gaagrZelos.

13. morige eqTanma moZraobaSezRuduli an izolirebuli piris mdgomareoba 
unda gadaamowmos araumetes 15 wuTis intervaliT, maSinac ki, roca Sesabamis 
pirs sZinavs. piris mdgomareoba dauyovnebliv unda Caiweros mis kartaze.“

samarTali

I.	 konvenciis me-3 muxlis savaraudo darRveva

30. ganmcxadebeli Cioda, rom 1999 wlis 27 dekembris incidentisas 
Rirsebis Semlaxvelad moepyrnen da misi braldebebi saTanadod ar ga-
mouZiebiaT, riTac dairRva konvenciis me-3 muxli. winamdebare debuleba 
ase ikiTxeba:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A.	 dasaSveboba

31. mTavrobis mtkicebiT, ganmcxadebels yvela SidasamarTlebrivi 
dacvis saSualeba ar amouwuravs. misi warumatebeli mcdelobis Semdeg - 
aRZruliyo sisxlis samarTlis saqme SezRudvis sadavo faqtze - ganmcxa-
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debels SeeZlo, sisxlis samarTlis sasamarTlosTvis miemarTa kerZo sa-
braldebo saCivriT, romelSic idavebda, rom Cadenilia sisxlis samarT-
lis danaSauli, ramac Sedegad misi sxeulis msubuqi dazianeba gamoiwvia. 
ganmcxadebels prokurorma droulad acnoba am uflebis Sesaxeb.

32. ganmcxadebeli davobda, rom misi pirveli warumatebeli mcdelo-
bis Semdeg - dasjiliyvnen incidentSi monawile pirebi - misTvis ar unda 
moeTxovaT am uflebiT meored esargebla, rac, nebismier SemTxvevaSi, 
albaT ganwiruli iyo marcxisTvis. 

33. konvenciis 35-e muxlis 1-l punqtSi ikiTxeba:

„sasamarTlos SeuZlia mxolod maSin miiRos saqme gansaxilvelad, Tu 
amowurulia dacvis yvela SidasamarTlebrivi saSualeba saerTaSoriso 
samarTlis sayovelTaod aRiarebuli normebis gagebiT ...“

34. 35-e muxlis 1-l punqtSi aRniSnul dacvis SidasamarTlebriv sa-
SualebaTa amowurvis wesis mizania xelSemkvrel saxelmwifoebs hqondeT 
SesaZlebloba, samarTlianad imoqmedon maTi SidasamarTlebrivi sis-
temis saSualebiT, sanam am qmedebebis gamo saerTaSoriso organosaT-
vis pasuxebis gacema mouwevT (ix. sxva saqmeebTan erTad, Egmez v. Cyprus, 
# 30873/96, § 64, ECHR 2000-XII). dacvis SidasamarTlebriv saSualebaTa 
amowurvis valdebuleba ganmcxadeblisgan moiTxovs efeqtiani, sakmarisi 
da xelmisawvdomi RonisZiebebiT Cveulebrivad sargeblobas, konvenciis 
Sinaarsidan gamomdinare. efeqtiania RonisZieba, romliTac SesaZlebelia 
sadavo mdgomareobis/uflebis pirdapir gamosworeba (ix. Balogh v. Hungary, 
#. 47940/99, § 30, 20 ivlisi 2004).

35. roca adamiani konvenciis me-3 muxlis darRvevas asaCivrebs, samarT-
lebrivi dacvis efeqtiani saSualeba gulisxmobs saxelmwifos mier saqmis 
Zireul da efeqtian gamoZiebas, romelic SesaZlebels xdis pasuxismgebel 
pirTa identifikaciasa da dasjas (ix. Selmouni v. France [GC], # 25803/94, § 
79, ECHR 1999-V, da Egmez v. Cyprus, citirebulia zemoT, § 65).

36. roca SesaZlebelia samarTlebrivi dacvis saSualebebis arCeva, 
ganmcxadeblis mdgomareobis realurad asaxvisTvis savaldebuloa maTi 
amowurva - konvenciiT garantirebul uflebaTa da TavisuflebaTa efe-
qtiani dacvis uzrunvelsayofad (ix. Allgemeine Gold-und Silberscheideanstalt 
A.G. v. the United Kingdom, # 9118/80, 1983 wlis 9 martis komisiis gadawyve-
tileba, Decisions and Reports (DR) 32, gv. 165, da ufro axali gadawyvetile-
ba Krumpel and Krumpelová v. Slovakia, # 56195/00, § 43, 5 ivlisi 2005). metic, 
ganmcxadebels, romelmac ukve isargebla samarTlebrivi dacvis saSua-
lebiT da es saSualeba iyo aSkarad efeqtiani da sakmarisi, ar moeTxo-
veba misTvis xelmisawvdomi sxva saSualebebis gamoyenebac, romlebiTac, 
savaraudod, naklebad miaRwevs Sedegs (ix. Wójcik v. Poland, # 26757/95, 1997 
wlis 7 ivlisis komisiis gadawyvetileba, DR 90-A, gv. 28; Assenov and Others 
v. Bulgaria, 28 oqtomberi 1998, § 86, Reports of Judgments and Decisions 1998-VIII; 
Aquilina v. Malta [GC], # 25642/94, § 39, ECHR 1999-III; da Günaydin v. Turkey (dec.), 
# 27526/95, 25 aprili 2002).

37. sasamarTlo aRniSnavs, rom ganmcxadebelma incidentis Sesaxeb sa-
CivriT mimarTa prokuraturas, romelmac savaraudo danaSaulze sisxlis 
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samarTlis Zieba daiwyo. sasamarTlo ganmcxadeblis arCevans SesaZlo 
procedurebs Soris gonivrulad miiCnevs. ganmcxadebelma am gziT scada, 
momxdariyo im adamianTa identifikacia da dasja, romlebmac, ganmcxade-
blis rwmeniT, mis mimarT sisxlis danaSauli Caidines. imis gaTvaliswine-
biT, rom xelisuflebis organoebis gadawyvetilebiT, Sesabamisi pirebis 
pasuxisgebaSi misacemad safuZveli ar arsebobda, ganmcxadebels ar eva-
leboda, axali samarTalwarmoeba wamoewyo identuri mizniT, romelic 
ganmcxadebels warmatebis aranair perspeqtivas ar sTavazobda.  

38. Sesabamisad, sasamarTlo ukuagdebs mTavrobis pretenzias, rom 
ganmcxadebelma dacvis SidasamarTlebrivi saSualebebi ar amowura.

39. sasamarTlo aRniSnavs, rom saCivari me-3 muxlis arc arsebiT da 
arc procedurul mxaresTan dakavSirebiT aSkarad dausabuTebeli ar 
aris - konvenciis 35-e muxlis me-3 punqtis SinaarsiT. igi damatebiT aR-
niSnavs, rom ganacxadi ar SeiZleba dauSveblad gamocxaddes arc raime 
sxva safuZvliT. Sesabamisad, ganacxadi cxaddeba dasaSvebad.

B.	 saqmis arsebiTi mxareebi

1. 	 savaraudo arasaTanado mopyroba ganmcxadeblis mimarT

(a)	 mxareTa argumentebi

40. ganmcxadeblis mtkicebiT, mas arasaTanadod moepyrnen gamosafxi-
zlebeli centris TanamSromlebi. kerZod, orma mamakacma da erTma qalma 
ZaliT gaxades tansacmeli, gaukeTes SemzRudveli qamari da mTeli Ra-
miT sakanSi Caketes. man Tavi saSinlad damcirebulad igrZno. aRniSnuli 
utoldeboda absoluturad gaumarTlebel araadamianur da Rirsebis Se-
mlaxvel qmedebas. dakavebamde daleuli ori kaTxa ludi warmosaxviTac 
ki ar SeiZleboda intoqsikaciad CaTvliliyo, rac mis dakavebasa da Semd-
gom grZelvadian patimrobas gaamarTlebda, rom araferi iTqvas maneraze 
- rogor epyrobodnen mas centris TanamSromlebi.

41. mTavrobam moixmo ganmcxadeblis argumenti, rom 1999 wlis 27 de-
kembris incidentisas centris TanamSromlebma mis mimarT Zala gamoiyenes 
da yovelgvari gamarTlebis gareSe daamcires. mTavrobis cnobiT, gamoZie-
bis mier dadgenilma faqtebma aCvena, rom momxdari movlenebi ganmcxade-
belma arasworad Seafasa. gamoZiebisas mopovebuli mtkicebulebiT naTeli 
gaxda, rom ganmcxadebelma, romelic iyo „saSualo intoqsikaciis qveS“, 
uari ganacxada taqsis safasuris gadaxdaze, sityvieri Seuracxyofa miaye-
na policielebs vulgaruli salanZRavi sityvebiT, agresiuli iyo centris 
TanamSromelTa mimarT da Seuracxyo eqimi, romelic mis gasinjvas cdi-
lobda. tansacmlis gaxdaze uaris TqmiT, man aseve winaaRmdegoba gauwia 
centris TanamSromlebs, ganexorcielebinaT yvela Sesabamisi kanonieri 
qmedeba. ganmcxadebeli centris TanamSromlebs SeewinaaRmdega pacientTa 
oTaxSi gadayvanisasac. am oTaxSi moTavsebis Semdeg igi karze abraxunebda, 
yviroda da sxva pacientebi gaaRviZa. am saqcielis pasuxad, centris Tanam-
Sromlebma eqimTan moTaTbirebis Semdeg igi SemzRudveli qamriT Sekres.
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42. sasamarTlo damatebiT Seexo samedicino cnobas, romelic ganmcxa-
debelma sasamarTlos miawoda. eqimma aRmoaCina erTi sisxlCaqceva, erTi 
nakawri, mgrZnobiare mxari da Sesiebuli yba. mTavrobis versiiT, es da-
zianebebi ganmcxadebels SesaZloa mieRo misi qmedebis Sedegad, roca pa-
cientTa oTaxSi Caketvis Semdeg karsa da kedlebs etakeboda.

43. mTavrobam daaskvna, rom ganmcxadeblis dazinebebi umniSvnelo iyo 
da, Sesabamisad, sadavo mopyroba konvenciis me-3 muxlis farglebSi ar 
xvdeboda. alternativis saxiT, romc vivaraudoT sadavo mopyrobis moxve-
dra Sesabamisi debulebis farglebSi, mTavrobis mtkicebiT, centris Tanam-
SromelTa mier fizikuri Zalis gamoyeneba ganmcxadebelze gadaudeblad 
aucilebeli iyo misive saqcielis gamo da kanonieri gaxldaT. mTavrobis 
azriT, ganmcxadeblisTvis miyenebuli tanjva sxva kanonieri mopyrobiT 
gamowveuli tanjvisa da damcirebis Tanmdev elementTa miRma ar wasula.

(b) sasamarTlos Sefaseba

44. sasamarTlo aRniSnavs, rom konvenciis me-3 muxli demokratiuli 
sazogadoebis erT-erT yvelaze fundamentur Rirebulebas icavs. igi ab-
soluturi formiT krZalavs wamebas an araadamianur an Rirsebis Semlax-
vel mopyrobas an dasjas, msxverplis qcevis an garemoebaTa miuxedavad 
(ix. sxva saqmeTa Soris, Labita v. Italy [GC], # 26772/95, § 119, ECHR 2000 IV). 
arasaTanado mopyroba sisastikis minimalur zRvars unda aRwevdes, me-3 
muxlis farglebSi rom moxvdes. sisastikis minimaluri zRvaris Sefase-
ba fardobiTia, igi damokidebulia saqmis yvela garemoebaze, rogori-
caa: mopyrobis xangrZlivoba, mis mier gamowveuli fizikuri da sulieri 
Sedegebi da, zog SemTxvevaSi, msxverplis sqesi, asaki da janmrTeloba (ix. 
Valašinas v. Lithuania, # 44558/98, §§ 100-01, ECHR 2001 VIII). 

45. sasamarTlom mopyroba „araadamianurad“ miiCnia imis gamo, rom inter 
alia igi iyo winaswar dagegmili, grZeldeboda uwyvetliv ramdenime saa-
Tis ganmavlobaSi da gamoiwvia sxeulis dazianeba an mZime fizikuri Tu 
sulieri tanjva. sasamarTlom „Rirsebis Semlaxveli“ uwoda mopyrobas, 
romelic msxverplSi iwvevda SiSs, SfoTvasa da arasrulfasovnebis ganc-
das, rac mas amcirebda da akninebda (ix. Iwańczuk v. Poland, # 25196/94, § 
51, 15 noemberi 2001). 

46. sasamarTlo, pirvel rigSi, aRniSnavs, rom movlenebi, romlebsac 
ganmcxadebeli asaCivrebda, moxda gamosafxizlebel centrSi misi iZu-
lebiT moTavsebisas. amasTan dakavSirebiT, sasamarTlo ixsenebs, rom 
Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad, poloneTSi gamosafxi-
zlebel centrSi piris dapatimreba utoldeba „Tavisuflebis aRkveTas“ 
- konvenciis me-5 muxlis 1-li punqtis SinaarsiT (ix.Witold Litwa v. Poland, 
#. 26629/95, § 46, ECHR 2000-III).

47. amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom me-3 muxli daka-
vebis uzrunvelsayofad Zalis gamoyenebas ar krZalavs. Tumca, aseTi Za-
lis gamoyeneba dasaSvebia mxolod gardauvali aucileblobisas da igi 
ar unda iyos gadametebuli (ix. sxva saqmeTa Soris, Klaas v. Germany, 22 
seqtemberi 1993, § 30, Series A # 269; Rehbock v. Slovenia, # 29462/95, §§ 68 
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78, ECHR 2000 XII; da Krastanov v. Bulgaria, # 50222/99, §§ 52 da 53, 30 seqt-
emberi 2004). TavisuflebaaRkveTili adamianis mimarT fizikuri Zalis 
gamoyeneba, rac misi saqcielidan gamomdinare, mkacrad aucilebeli ar 
yofila, amcirebs adamianis Rirsebas da arsebiTad arRvevs konvenciis 
me-3 muxliT garantirebul uflebas (ix. Ribitsch v. Austria, 4 dekemberi 1995, 
§ 38, Series A # 336, da Krastanov, citirebulia zemoT, § 53).

48. sasamarTlo sensitiuria misi funqciis subsidiuri bunebisadmi da 
aRiarebs, rom frTxilad unda airidos pirveli instanciis sasamarTlos 
funqciaTa Sesruleba, roca saqmis garemoebebi amis saSualebas iZleva 
(ix. magaliTad, McKerr v. the United Kingdom (dec.), # 28883/95, 4 aprili 2000). 
Tumca, roca ganixileba konvenciis me-3 muxlis darRveva, rogorc wina-
mdebare SemTxvevaSi, sasamarTlom gansakuTrebuli gulisxmierebiT unda 
Seiswavlos saqme (ix. mutatis mutandis, Ribitsch, citirebulia zemoT, § 32).

49. amasTan dakavSirebiT, sasamarTlo aRniSnavs: xelisuflebis or-
ganoebma araerTxel gausves xazi, rom ganmcxadeblis mimarT mopyroba 
xvdeboda Sesabamisi kanonis farglebSi - gamosafxizlebel centrebSi Ta-
namSromelTa mier Zalis gamoyenebis Sesaxeb. Tumca, sasamarTlo imeore-
bs: is ubralo faqti, rom adgilobrivma sasamarTloebma Zalis gamoyeneba 
sisxlis samarTlis danaSaulad ar cnes, TavisTavad ar aTavisuflebs 
xelSemkvrel mxares konvenciiT dakisrebuli pasuxismgeblobisagan (ix. 
Ribitsch, citirebulia zemoT, § 34).

50. sasamarTlo iTvaliswinebs ganmcxadeblis mier warmodgenil same-
dicino cnobas, romelic Sedgenilia misi gaTavisuflebis meore dRes. am 
cnobidan irkveva, rom ganmcxadebels aReniSneboda mciredi dazianebebi, 
romlebic eqimis azriT, SesaZloa yofiliyo mis mimarT fizikuri Zalis 
gamoyenebis Sedegi. sasamarTlo aRniSnavs, rom me-3 muxlTan dakavSire-
buli sxva bevri saqmisagan gansxvavebiT, winamdebare SemTxvevaSi fiziku-
ri SezRudva im xarisxiT ar gamoyenebula, romelic kritikuli iqneboda 
saqmis gansaxilvelad. winamdebare saqmis arsebiTi aspeqtia ganmcxade-
blis saCivari - rom patimrobisas mas orma kacma da erTma qalma iZule-
biT gaxades tansacmeli da Semdeg Caacves SemzRudveli qamari.

51. sasamarTlo aRniSnavs: sagamoZiebo organoebSi Setanil saCivrebSi 
ganmcxadebeli ambobda, rom centris TanamSromlebma mas tanT gaxades da 
sastikad amcirebdnen. igi aseve acxadebda, rom maTi qmedebiT Seuracx-
yofili da dakninebuli iyo. Tumca, rogorc adgilobrivma organoebma, 
aseve mTavrobam, ganmcxadeblis mier centris TanamSromlebisTvis gaweu-
li winaaRmdegoba, roca isini iZulebiT tanT xdidnen, gasaCivrebuli mo-
pyrobis sakmaris dasabuTebad moixmes. maTi azriT, ganmcxadeblis uari 
tansacmlis gaxdaze da winaaRmdegoba amarTlebda mis mimarT Zalis ga-
moyenebas, magram maT ver SeZles misi saCivris gaTvaliswineba, rom Zalis 
gamoyenebiT Seilaxa ganmcxadeblis piradi uflebebi da Rirseba.

52. rac Seexeba ganmcxadeblis uars tansacmlis gaxdaze, sasamarTlo 
iTvaliswinebs im droisTvis moqmedi brZanebulebis - gamosafxizlebeli 
centrebis mowyobis Sesaxeb - Sesabamis debulebebs (ix. punqti 28 zemoT), 
romlebic erTmniSvnelovnad ambobs, rom patimrobaSi yofnisas yvela 
dakavebul pirs unda mieces Semcvleli tansacmeli, rogoricaa erTje-
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radi perangi. qvemoT aRniSnuli mizezebis gamo, sasamarTlo saWirod ar 
miiCnevs imis dadgenas, winamdebare saqmis garemoebebSi unda moeTxovaT 
Tu ara ganmcxadeblisTvis tansacmlis gaxda, an gamarTlebuli iyo Tu 
ara am moTxovnis uzrunvelsayofad masze Zalis gamoyeneba.

53. marTalia, saqmeSi ar ganixileba sakiTxi, Tu sad gaaSiSvles gan-
mcxadebeli, sasamarTlo mainc miiCnevs, rom gasaTvaliswinebelia misi 
precedentuli samarTali, sadac saubaria msgavs situaciebze, romleb-
Sic ganmcxadeblebs gaSiSvleba ubrZanes. am sakiTxTan dakavSirebiT, sa-
samarTlo imeorebs, rom marTalia, adamianis gaSiSvleba Cxrekis mizniT 
SesaZloa aucilebeli iyos cixeSi usafrTxoebis uzrunvelsayofad an  
areulobisa Tu danaSaulis Tavidan asacileblad, magram es unda Ses-
ruldes Sesabamisi formiT, kanonis farglebSi. adamiani unda gaaSiSvlon 
Sesabamisi formiT, misi Rirsebis pativiscemiT da kanonieri miznis mi-
saRwevad (Yankov v. Bulgaria, # 39084/97, § 166-176, ECHR 2003 XII (amonaride-
bi); Wainwright v. the United Kingdom, # 12350/04, § 42, ECHR 2006 ...). gaCxrekis 
mizniT gaSiSvlebis patara epizodebic ki Rirsebis Semlaxvel mopyrobad 
CaiTvala Cxrekisas gamoyenebuli formis gamo, romlis SesaZlo mizani 
iyo adamianis damcireba da daknineba. Cxrekis am formis gamoyenebas akl-
da dasabuTeba (ix. Valašinas v. Lithuania, # 44558/98, § 117, ECHR 2001 VIII). 
sasamarTlom aseve daaskvna, rom roca kavSiri Cxrekis mizniT gaSiSvleba-
sa da usafrTxoebis SenarCunebas da danaSaulis an uwesrigobis Tavidan 
acilebas Soris ar dgindeba, SesaZloa saqme me-3 muxlis farglebSi moeq-
ces (Wainwright, citirebulia zemoT, § 42; Wieser v. Austria, # 2293/03, § 40, 
22 Tebervali, 2007, romelSic ganmcxadebeli policielebma gaaSiSvles).

54. sasamarTlo uyuradRebod ver tovebs im faqts, rom ganmcxadebeli 
gaaSiSvla centris samma TanamSromelma - erTma qalma da orma kacma.  erT-
erT saqmeSi man ukve imsjela am sakiTxze, roca ganmcxadebels (kaci) ubr-
Zanes, gaSiSvlebuliyo cixis qali-TanamSromlis TandaswrebiT. am qalis iq 
yofna ganmcxadeblis mimarT aSkara upativcemulobas aRniSnavda da Sedegad 
amcirebda mis adamianur Rirsebas. sasamarTlom daadgina, rom es faqti gan-
mcxadeblis (kacis) SfoTvasa da arasrulfasovnebis gancdas gamoiwvevda, 
rac mas amcirebda da akninebda (ix.Valašinas, citirebulia zemoT, § 117).

sasamarTlo miiCnevs, rom igive msjeloba gamoiyeneba winamdebare sa-
qmeSi - kidev ufro mZafrad, radgan am saqmeSi orma mamakacma ganmcxade-
beli iZulebiT gaaSiSvla.

55. Tumca, sasamarTlo ufro metad SeSfoTebulia im faqtis gamo, 
rom pacientTa oTaxSi moTavsebis Semdeg, ganmcxadeblis qcevis pasuxad, 
mas SemzRudveli qamari Caacves. ganmcxadebelma aRniSna, rom qamriT iyo 
Sekruli 10 saaTis ganmavlobaSi, vidre mas diliT centridan gaaTavisu-
flebdnen. mTavroba ganmcxadebels mtkicebis am nawilSi ar SewinaaRmde-
gebia. dava ar yofila im sakiTxze, rom SemzRudveli qamris gamoyenebis 
Sesaxeb Sesabamisi erovnuli normebi daculi ar iyo (ix. punqtebi 27- 
29 zemoT). Tumca, mTavrobas aranairi dasabuTeba ar warmoudgenia, Tu 
ratom iyo ganmcxadebeli moZraobaSezRuduli centris TanamSromelTa 
gadawyvetilebiT amxela drois ganmavlobaSi. Tundac vivaraudoT, rom 
rogorc mTavroba amtkicebda, ganmcxadebeli centrSi miyvanisas „saSua-
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lo intoqsikaciis mdgomareobaSi iyo“, drois am xangrZlivobiT ganmcxa-
deblis SezRudva sasamarTlos mainc seriozulad aSfoTebs. sasamarTlo 
uSvebs SesaZleblobas, rom intoqsikaciis qveS myofi piris agresiuli 
qceva SeiZleba SemzRudveli qamris gamoyenebas saWiroebdes, magram im 
pirobiT, rom amgvarad SezRuduli adamianis keTildReobidan gamomdi-
nare, drogamoSvebiT Semowmdeba misi mdgomareoba. Tumca, winamdebare 
saqmeSi mTavrobas aranairi ganmarteba ar warmoudgenia imis asaxsnelad, 
ramdenad saWiro iyo SemzRudveli qamriT ganmcxadeblis gadametebuli 
droiT Sekvra. moZraobis xangrZlivad SezRudvas ganmcxadebelSi mZime 
distresi da fizikuri diskomforti unda gamoewvia. gancdili tanjvis 
done aSkarad Seusabamoa me-3 muxlis standartebTan.

56. ganmcxadeblis saqmis garemoebaTa gaTvaliswinebiT, sasamarTlo 
miiCnevs, rom xelisuflebis organoTa qmedeba Rirsebis Semlaxvel mo-
pyrobas utoldeboda da, amgvarad, ewinaaRmdegeboda me-3 muxls.

57. Sesabamisad, dadginda, rom konvenciis me-3 muxli arsebiTad dairRva.

2. savaraudo araadekvaturi gamoZieba

58. sasamarTlos precedentuli samarTlis Tanaxmad, rodesac adamia-
ni irwmuneba, rom saxelmwifo moxeleTa qmedeba mis mimarT ewinaaRmde-
geboda konvenciis me-3 muxls, erovnuli organoebi valdebulni arian, 
Caataron „efeqtiani oficialuri gamoZieba“, romliTac SesaZlebeli iq-
neba faqtebis dadgena da pasuxismgebel pirTa gamovlena da dasja (ix. 
Slimani v. France, # 57671/00, §§ 30 da 31, ECHR 2004-IX (amonaridebi) da As-
senov and Others v. Bulgaria, 1998 wlis 28 oqtombris gadawyvetileba, Reports, 
§ 102). metic, me-3 muxlis saproceso moTxovnebi winaswari gamoZiebis 
etaps scildeba; samarTalwarmoeba, sasamarTlo ganxilvis CaTvliT, unda 
Seesabamebodes me-3 muxliT dadgenil moTxovnebs. marTalia, ar arsebobs 
imis absoluturi valdebuleba, rom yvela sisxlis samarTlebrivi devna 
damTavrdes piris Tavisuflebis aRkveTiT an konkretuli sasjeliT, ma-
gram erovnulma sasamarTloebma aranair garemoebaSi ar unda dauSvan, 
rom fizikuri an moraluri simtkicis mZime Selaxvis faqti dausjeli 
darCes (ix. Öneryıldız v. Turkey [GC], # 48939/99, § 95 - 96, ECHR 2004-XII), 
Salman v. Turkey [GC], # 21986/93, § 104-109, ECHR 2000-VII; da Okkalı v. Turkey, 
# 52067/99, § 65, ECHR 2006-... (amonaridebi)). es arsebiTia samarTlebrivi 
saxelmwifosadmi sazogadoebis ndobisa da mxardaWeris SesanarCuneblad 
da ukanono qmedebebis mimarT xelisuflebis organoTa tolerantobisa 
an faruli garigebis gamovlinebis prevenciisaTvis (ix. mutatis mutandis, 
Öneryıldız, citirebulia zemoT, § 96).

59. sasamarTlo aRniSnavs, rom ganmcxadeblis saCivris gamoZieba Svidi 
Tve grZeldeboda, 2000 wlis ianvridan agvistomde. prokurorma orjer 
gaauqma gadawyvetilebebi gamoZiebis Sewyvetis Sesaxeb, gaiTvaliswina ra, 
rom gamoZieba seriozuli saproceso darRvevebiT mimdinareobda. gan-
mcxadebeli Tavis apelaciebSi Cioda konkretul saproceso darRveveb-
ze, rom xeli ar miuwvdeboda saqmis masalebze da ar hqonda mowmeebTan, 
kerZod, centris TanamSromlebTan dapirispirebis SesaZlebloba. Tumca, 
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aRsaniSnavia, rom samarTlianoba aRdga 2000 wlis 1 ianvrisa da 2000 wlis 
19 aprilis gadawyvetilebaTa gauqmebiT da gamoZiebis gagrZelebiT.

60. Tumca, faqtia, rom samarTalwarmoebis Sewyvetis Sesaxeb gadawyve-
tileba sabolood ZalaSi datova sasamarTlom, romelmac erovnul ka-
nonmdeblobaze dayrdnobiT, daadgina: ar arsebobda safuZveli imisa, 
rom Cadenilia sisxlis samarTlis danaSauli. amasTan dakavSirebiT, 
evropuli sasamarTlo ambobs, rom gamoZiebis mizani iyo, gaemarTlebina 
gamosafxizlebel centrSi ganmcxadeblisTvis Tavisuflebis aRkveTa da 
masze Zalis gamoyeneba. garda imisa, rom ganmcxadebeli aprotestebda 
mtkicebas misi intoqsikaciis qveS yofnis Sesaxeb, igi imeorebda, rom mis 
saqcielSi araferi iyo iseTi, rac Tavisuflebis aRkveTas gaamarTleb-
da. is aseve Cioda, rom sastikad moepyrnen da centris TanamSromlebma 
gaaSiSvles im formiT, romelic mas Seuracxyofda da arRvevda misi Rir-
sebis pativiscemis uflebas. me-3 muxlSi arsebuli saproceso valdebu-
leba sasamarTlosTvis SesaZlebels unda xdides imis dadgenas, scdeba 
Tu ara gasaCivrebuli mopyroba me-3 muxliT akrZaluli mopyrobis zR-
vars. sasamarTlos TvalsazrisiT, xelisuflebis organoebma ganmcxade-
blis braldebebi Zalian viwro CarCoebSi gamoiZies da, Sesabamisad, ver 
SeZles daedginaT ganmcxadebelze gamoyenebuli Zalis proporciuloba 
me-3 muxlis standartebidan gamomdinare, kerZod ki ver SeZles, daes-
abuTebinaT ori mamrobiTi sqesis TanamSromlis mier ganmcxadeblisTvis 
tansacmlis iZulebiT gaxda da 1999 wlis 28 dekembris dilamde misi mo-
Zraobis SezRudva SemzRudveli qamriT.

61. Sesabamisad, sasamarTlo miiCnevs, rom erovnul doneze saqmis 
ganxilvis forma Seusabamoa konvenciis me-3 muxlis saxelmwifoze dakis-
rebul saproceso valdebulebebTan.

62. amgvarad, konvenciis me-3 muxli dairRva mis saproceso nawilSi.

II.	 konvenciis me-5 muxlis 1-li punqtis savaraudo 
darRveva

63. ganmcxadebeli, konvenciis me-5 muxlze dayrdnobiT, Cioda, rom 
gamosafxizlebel centrSi misi dapatimreba ukanono iyo. dakavebisas igi 
ar iyo intoqsikaciis qveS da sazogadoebriv wesrigs ar arRvevda, rac, 
Sesabamisi kanoniT, arsebiTi winapiroba gaxldaT piris dasapatimreblad. 

64. sasamarTlo aRniSnavs, rom ganmcxadeblis Tavisuflebis aRkveTa 
„kanonSi arsebuli procedurebis Sesabamisad moxda“, kerZod, gamosafxi-
zlebelSi swavlebisa da alkoholizmTan brZolis Sesaxeb kanonis me-40 se-
qciis Tanaxmad (ix. zemoT punqtebi 25-26). adgilobrivma organoebma cal-
saxad daamtkices, rom Sida kanonmdebloba safuZvels iZleoda ganmcxa-
deblis dasapatimreblad da moyvanili mizezebi ukanonod ver CaiTvleba.

65. Sesabamisad, sasamarTlo adgens, rom ganacxadis es nawili konvenciasa 
da mis oqmebSi arsebul uflebaTa da TavisuflebaTa darRvevas ar avlens.

66. ganacxadis es nawili aSkarad dausabuTebelia da konvenciis 35-e 
muxlis me-3 da me-4 punqtebis Tanaxmad, sasamarTlo masze uars ambobs.
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III. konvenciis 41-e muxlis gamoyeneba

67. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleba, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

68. ganmcxadebeli iTxovda 50 000 polonur zlots aramaterialuri 
zianis sanacvlod, romelic mas miadga damcirebiTa da patimrobisas sas-
tiki mopyrobis  Sedegad miRebuli SokiT.

69. mTavrobis argumentaciiT, ganmcxadeblis moTxovna safuZvels iyo 
moklebuli, radgan igi konvenciiT garantirebul uflebaTa darRvevis 
msxverpli ar gamxdara. mTavrobis mtkicebiT, im SemTxvevaSi, Tu kon-
venciis darRveva dadgindeboda, es TavisTavad ukve sakmarisi iqneboda 
ganmcxadeblis samarTliani dakmayofilebisTvis.

70. sasamarTlos TvalsazrisiT, saqmis garemoebebidan gamomdinare, 
ganmcxadebels mniSvnelovani SfoTva da distresi unda ganecada. Sesa-
bamisad, mxolod konvenciis darRvevis dadgena sakmarisi ver iqneboda. 
saqmis garemoebebis erTobliobaSi ganxilviT da samarTlianobis prin-
cipidan gamomdinare,  sasamarTlo ganmcxadebels 7 000 evros aniWebs 
aramaterialuri zianis asanazRaureblad.

B. xarjebi da danaxarjebi 

71. ganmcxadebels saqmesTan dakavSirebuli xarjebis asanazRaureblad 
moTxovna ar wamouyenebia.

C. sauravi

150. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 

1.	 erTxmad acxadebs ganmcxadeblis saCivars savaraudo arasaTanado mopyro-
bisa da misi braldebebis arasaTanado gamoZiebis Sesaxeb – dasaSvebad, 
ganacxadis danarCen nawils ki dauSveblad;

2. erTxmad adgens, rom dairRva konvenciis me-3 muxlis arsebiTi nawili;
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3. xuTi xmiT oris winaaRmdeg adgens, rom dairRva konvenciis me-3 muxlis 
saproceso nawili;

4. eqvsi xmiT erTis winaaRmdeg adgens:

5. (a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyvetile-
bis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxade-
bels aramaterialuri zianis asanazRaureblad unda gadauxados 7 000 evros 
ekvivalenti polonur zlotebSi, gadaxdis dRes arsebuli kursiT. amas dae-
mateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa. 

	 (b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

6.	 uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

	 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2009 wlis 
31 marts, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad. 

lourens earli 		  nikolas braca
registratori 		  Tavmjdomare

	 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
muxlis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erTvis mosamarT-
leebis - lex garlickisa da david tor biorgvinsonis - erToblivi, gansx-
vavebuli mosazreba.
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mosamarTleebis - lex garlickisa da david tor biorgvinsonis erToblivi 
gansxvavebuli mosazreba:

samwuxarod, Cven ver gaviziarebT palatis mosazrebas gamoZiebis ara-
adekvaturobasTan dakavSirebiT.

rogorc palatis gadawyvetilebis me-60 punqtidan Cans, saproceso da-
rRvevis dadgena ukavSirdeboda im faqts, rom „xelisuflebis organoebma 
ganmcxadeblis braldebebi Zalian viwro CarCoebSi gamoiZies da, Sesaba-
misad, ver SeZles ganmcxadebelze gamoyenebuli Zalis proporciulobis 
dadgena me-3 muxlis standartebidan gamomdinare“. 

amgvarad, ar arsebobs mizezi xelisuflebis organoebis dasadanaSau-
leblad, rom maT saqmis arsebiTi faqtebi ar daadgines. Sedegad, rTuli 
iqneboda  dadgenilebis Cveuli formis gamoyeneba, rom „gamoZieba iyo 
zedapiruli, araobieqturi da dasrulda gadawyvetilebebiT, romelTa 
daskvnebic faqtebis Rrma analiziT ar dasturdeba“ (ix. magaliTisTvis, 
Lewandowski and Lewandowska v. Poland, # 15562/02, § 74, 13 ianvari 2009; ase-
ve, Dzwonkowski v. Poland, # 46702/99, § 66, 12 aprili 2007). rogorc Cans, 
palatis azriT, darRveva, pirvel rigSi, gamowveuli iyo im faqtiT, rom 
xelisuflebis organoebma ganmcxadeblis saCivris „adamianis Rirsebis“ 
aspeqti calke ar Seafases da masze reagireba ar moaxdines, da meore 
rigSi, im faqtiT, rom gamoZiebisas sisxlis samarTlis saqme ar aRiZra 
centris personalis mimarT. 

ar varT darwmunebuli, rom gamoZiebam ar gaiTvaliswina ganmcxade-
blis saCivari misi Rirsebis SelaxvasTan dakavSirebiT. saqmis am aspeqtze 
gamaxvilda Tavdapirvelad yuradReba saolqo prokuroris gadawyveti-
lebaSi (2000 wlis 17 ivnisi), romliTac gauqmda pirvandeli gadawyve-
tileba gamoZiebis Sewyvetis Sesaxeb. prokurorma aRniSna, rom „saqmeze 
nebismieri saboloo gadawyvetileba reagirebas unda axdendes ganmcxa-
deblis mier moTxrobil qmedebebze, [maT Soris] misi Rirsebis Selaxvis 
faqtze (inter alia  mis gaSiSvlebaze)“. saqalaqo prokurorma 2000 wlis 2 
agvistos gadawyvetilebaSi misdia am instruqcias, magram ganmcxadeblis 
saCivarze miTiTebiT - rom gamosafxizlebeli centris TanamSromlebma 
TavianTi qceviT misi pativi da Rirseba Selaxes, daaskvna: gasaTvaliswi-
nebelia is faqti, rom ganmcxadebels ufleba hqonda, kerZo sabralde-
bo saCivari wamoeyenebina saCivris am nawilTan dakavSirebiT. amgvarad, 
„adamianis Rirsebis“ aspeqti xelisuflebis organoebs mxedvelobidan ar 
gamorCeniaT, miuxedavad imisa, rom maTi daskvnebis Tanaxmad, gamosafxi-
zlebel centrSi gatarebuli yvela RonisZieba kanonis Sesabamisi iyo. 
amgvarad, sisxlis samarTlis braldebis wasayeneblad aranairi safuZve-
li ar arsebobda.

marTalia, faqtebis sasamarTloseuli Sefaseba sxvagvaria da Cven da-
vadgineT, rom ganmcxadeblis mimarT gamoyenebuli RonisZiebebi arapro-
porciulad mkacri iyo, magram es gansxvaveba exeba saqmis materialur as-
peqts, ris Sedegadac dadginda konvenciis me-3 muxlis arsebiTi nawilis 
darRveva. ar SeiZleba amis gadatana saqmis saproceso mxaris Sefasebisas.
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