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procedura

1. saqmes safuZvlad daedo ganacxadi #42371/02, romelic ruseTis mo-
qalaqem, batonma aleqsandr ivanoviC pavlenkom (SemdgomSi „ganmcxadebe-
li“)  sasamarTloSi Seitana  2002 wlis 6 noembers, adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi „konvencia“) 34-e 
muxlis Sesabamisad.

2. ganmcxadeblis, romelsac sasamarTloSi warmomadgenlobisTvis 
samarTlebrivi daxmareba mieniWa, interesebs icavda n. prokofievi, ber-
naulis praqtikosi advokati. ruseTis mTavrobas (SemdgomSi „mTavroba“) 
warmoadgenda qalbatoni v. milinCuki, im droisaTvis ruseTis federaciis 
warmomadgeneli adamianis uflebaTa evropul sasamarTloSi. 

3. 2007 wlis 21 maiss pirveli seqciis Tavmjdomarem gadawyvita, ecnobe-
bina mTavrobisaTvis ganacxadis Sesaxeb. aseve gadawyda, rom sasamarTlo 
erTdroulad imsjelebda ganacxadis dasaSvebobasa da arsebiT mxareebze 
(29-e muxlis me-3 punqti).

4. ruseTis mTavrobam ganacxadis dasaSvebobisa da arsebiTi mxareebis 
erTdroulad ganxilvis gadawyvetileba gaaprotesta. sasamarTlom im-
sjela mTavrobis pretenziaze da igi ar daakmayofila. 

faqtebi

1. saqmis garemoebebi

5. ganmcxadebeli daibada 1971 wels da sapatimro sasjels ixdis 
irkuckis regionSi. 

A.  sisxlis samarTalwarmoeba ganmcxadeblis winaaRmdeg

6. 1999 wlis noemberSi, 2000 wlis ivlissa da seqtemberSi ramenime 
sisxlissamarTlebrivi mokvleva daiwyo qalebis (msxverplebi K., Ok. da A., 
Os.) danawevrebuli sxeulebis aRmoCenis faqtebTan dakavSirebiT.

1.  ganmcxadeblis dakaveba da dakiTxvebi

(a)  dakiTxva 2000 wels

7. 2000 wlis 22 agvistos ganmcxadebeli misi advokatis TandaswrebiT 
dakiTxes msxverpl G.-s braldebasTan dakavSirebiT misi gaupatiurebis 
Sesaxeb. 2000 wlis 15 seqtembers saqme Sewyda corpus delicti-s ararsebobis 
gamo, aSkarad SeTanxmebuli urTierTobis  gaTvaliswinebiT. 
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(b) dakiTxva 2001 wlis 3 Tebervals

8. amis Semdgom, 2001 wlis 3 Tebervals, qalbatonma F.-ma ganmcxade-
beli mis gaupatiurebasa da ukanonod Tavisuflebis aRkveTaSi daadana-
Saula. rogorc irkveva, 2001 wlis 3 Tebervals ganmcxadebeli an TviTon 
gamocxadda barnaulis policiaSi an am saCivarTan dakavSirebiT daakaves. 
ganmcxadebelma aRniSna, rom wina saRamos mis saxlSi am qalbatonTan er-
Tad alkoholi miiRo, Tumca masTan seqsualuri kontaqti uaryo. irkveva, 
rom ganmcxadebels saproceso uflebebi auxsnes, maT Soris, samarTle-
brivi daxmarebis uflebac, Tumca, man uari Tqva am uflebiT sargeblo-
baze. amis Semdeg igi daikiTxa, magram, rogorc Cans, sxva gancxadeba aRar 
gaukeTebia. gamomZiebelma misi sapatimroSi moTavseba brZana da droebi-
Ti moTavsebis centris administracias sTxova uzrunveleyoT, rom gan-
mcxadebeli, im droisaTvis sajaro moxele (gamosafxizlebeli centris 
mZRoli), sxva dakavebulebisgan gancalkevebiT moeTavsebinaT (ix. qvemoT 
punqtebi 43 da 44). ganmcxadeblis Tanaxmad, mas imave dRes uari uTxres, 
dakavSireboda ojaxs advokatis ayvanis mizniT. ganmcxadeblis winaaRm-
deg aRZruli saqme, misi „sirTulisa da didi moculobiT sagamoZiebo 
moqmedebaTa Catarebis aucileblobis gamo“, gadaeca oTx gamomZiebels. 
imave dRes gamomZiebelma dakiTxa qalbatoni S, ganmcxadeblis winaaRmdeg 
braldebebTan dakavSirebiT.

9. gamomZiebelTa garda, 2001 wlis 4 Tebervals altais regionuli 
prokuraturis gamomZiebelma P.-m policiis ganyofilebas moTxova, ga-
moeyo oficrebi „operatiuli da samZebro RonisZiebebis Casatareblad“, 
raTa daedginaT, monawileobda Tu ara ganmcxadebeli bolo periodis 
saqmeebSi, romlebic ukavSirdeboda adgilobrivi universitetidan qali 
studentebis gauCinarebas  (ix. aseve qvemoT punqtebi 14 da 25).

10. ganmcxadeblis Tanaxmad, dakavebis Semdeg man iTxova, rom misi in-
teresebi baton K-s, adgilobrivi advokatTa asociaciis advokats, daecva. 
rogorc irkveva, gamomZiebelma daadgina, rom batoni K., potenciurad in-
teresTa konfliqtis gamo, ganmcxadeblis iuridiul warmomadgenlad ver 
dainiSneboda, radgan igi amave dros icavda batoni P-s interesebs. Tum-
ca, ganmcxadeblis Tanaxmad, P-m batoni K. advokatad aiyvana arauadres 
2001 wlis 19 Tebervlisa.

(c) Semdgomi dakiTxvebi da ganmcxadeblis aRiarebiTi Cvenebebi

11. 2001 wlis 6 Tebervals gamomZiebelma A-m, msxverpli F-is saqmesTan 
dakavSirebiT, Camoayaliba braldebebi ganmcxadeblis winaaRmdeg. gan-
mcxadebels ganemarta misi ufleba, SeenarCunebina siCume, aseve ufleba, 
esargebla iuridiuli daxmarebiT. man brali „nawilobriv“ aRiara. gan-
mcxadebels ar surda misi interesebi saxazino advokats daecva da amis 
gamo saqmis ganxilvis gadadeba momaval dRemde iTxova, raTa esargebla 
mSoblebis mier daqiravebuli advokatis daxmarebiT.

12. ganmcxadeblis Tanaxmad, misma dedam misi dakavebis Sesaxeb pirve-
lad 2001 wlis 6 Tebervals ganmcxadeblis megobari gogonasgan Seityo, 
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romelmac, Tavis mxriv, es ambavi naTesavisagan, yofili samarTaldamcve-
li pirisagan gaigo. roca ganmcxadeblis deda gamomZieblis ofisSi mivi-
da, igi daarwmunes, rom baton pavlenkos sxva advokatis ayvana ar surda. 
mogvianebiT mas uTxres, rom ganmcxadebeli kmayofili iyo advokat D.-s 
momsaxurebiT. mTavrobis versiiT, ganmcxadeblis dedam Svilis dakavebis 
Sesaxeb 2001 wlis 4 Tebervals Seityo.

13. 2001 wlis 7 Tebervals gamomZiebelma, ganmcxadeblis winaaRmdego-
bis miuxedavad, mas advokati D. saxazino wesiT dauniSna. ganmcxadebelma 
kvlav gamoxata survili, rom misi uflebebi mSoblebis mier daqiravebul 
advokats daecva da dumili SeinarCuna. mas kvlav uari uTxres Txovnaze, 
moenaxulebinaT misi ojaxis wevrebs an sxva formiT dakavSireboda maT, 
im safuZvliT, rom es negatiur gavlenas moaxdenda gamoZiebis mimdina-
reobaze. rogorc dakiTxvis oqmidan irkveva, gamomZiebeli ganmcxadebels 
kiTxavda 15:15-dan 15:20 saaTamde. Tumca, mnaxvelTa saregistracio Jur-
nalis mixedviT, gamomZiebeli ganmcxadebelTan Sesuli iyo imave dRes 
14:44-dan 17:06 saaTamde. 

14. ganmcxadeblis Tanaxmad, droebiTi moTavsebis centrSi gamomZie-
blebi da policiis oficrebi 2001 wlis 2 martamde mas yoveldRiurad, 
12 saaTis ganmavlobaSi uwyvetad kiTxavdnen xolme. mnaxvelTa saregis-
tracio JurnalSi mxolod  wamyvani oficrebis gvarebi fiqsirdeboda. 
ganmcxadeblis Tanaxmad, policiis oficrebi mas scemdnen iseTi teqnikis 
gamoyenebiT, romelic kvals ar tovebda. aRiarebiTi Cvenebebis mopovebis 
mizniT, isini ganmcxadebels axlo naTesavebis mimarT sxvadasxva qmedebiT 
emuqrebodnen, magaliTad, imiT, rom adgilobriv gazeTSi  ganmcxadeblis 
Zmisa da misi megobari gogonas Sesaxeb statiebs gamoaqveynebdnen; rom 
maT binebs gaCxrekdnen; rom Tanamesakneebis daxmarebiT misi TviTmkvle-
lobis scenas dadgamdnen. ganmcxadebels, savaraudod, Tanamesakneebma 
scemes (TariRi miTiTebuli ar aris), romelTac davalebuli hqondaT 
batoni pavlenko daerwmunebinaT, rom brali eRiarebina. Sedegad, gan-
mcxadebelma policiis oficrebi arasaTanado mopyrobaSi daadanaSaula 
(ix. zemoT punqtebi 33 da 42).

15. Sesabamisad, ganmcxadebeli dakiTxes:
2001 wlis 8 Tebervals - policiis oficrebma 04:10-dan 05:15 saaTamde; 
2001 wlis 9 Tebervals - policiis oficrebma 11:50-dan 12:35 saaTam-

de da 16:20-dan 18:40 saaTamde. imave dRes, Sesabamisma organoebma 
samarTalwarmoeba ganaaxles G.-s savaraudo gaupatiurebis faqtze 
(ix. zemoT punqti 7).

2001 wlis 10 Tebervals - oficrebma 11:15-dan 15:20 saaTamde;
2001 wlis 12 Tebervals - gamomZiebelma 15:00-dan 16:10 saaTamde.

16. 2001 wlis 13 Tebervals gamomZieblebi A. da Sh. ganmcxadebelTan 
imyofebodnen 10:25-dan 12:25 saaTamde da 15:05-dan 18:35 saaTamde. gan-
mcxadebelma werilobiT micemul CvenebaSi aRiara F.-ze ganxorcielebuli 
seqsualuri Tavdasxma da 2000 wlis ivlisSi A.-sa da OK.-s mkvlelobe-
bi. ganmcxadebeli advokat D.-s TandaswrebiT ikiTxeboda 17:30-dan 19:25 
saaTamde. am dakiTxvis dros mas ganumartes konstituciis 51-e muxlis 
Sinaarsi da manac daadastura, rom muxlis mniSvneloba gaigo. man aseve 
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daadastura, rom surda Cvenebis micema da imave dRes manamde micemuli 
Cveneba gaimeora. Tan ganacxada, rom igi danaSauls nebayoflobiT aRia-
rebda, radgan „am tvirTis tareba aRar SeeZlo“. ganmcxadeblis versiiT,  
advokati D. dakiTxvas mxolod 18:30-dan 18:35 saaTamde eswreboda. 

17. 2001 wlis 15 Tebervals ganmcxadebels gamomZiebeli 16:27-dan 17:57 
saaTamde kiTxavda. mTavrobis Tanaxmad, am dakiTxvis dros ganmcxadebel-
ma advokat D.-s TandaswrebiT daadastura msxverpl F.-Tan dakavSirebiT 
manamde micemuli Cveneba. 

18. 2001 wlis 17 Tebervals ganmcxadebels oficrebi 10:20-dan 13:00 
saaTamde kiTxavdnen. 

19. 2001 wlis 18, 20 da 26 Tebervals ganmcxadebelma ramdenime dana-
Sauli aRiara. mis Tanaxmad, TiToeul jerze, oficrebis mier dakiTxvis 
Semdeg, igi mihyavdaT mTavar gamomZiebelTan, sadac xels awerda oqms. am 
dros ganviTarebuli movlenebi ase SeiZleba aRiweros:

2001 wlis 18 Tebervals gamomZiebeli A. ganmcxadebels 12:30-dan 14:10 
saaTamde ewvia. ganmcxadebeli 12:30-dan 12:50 saaTamde, advokat D.-s 
TandaswrebiT, A.-sa da OK.-s mkvlelobebTan dakavSirebiT ikiTxebo-
da. ganmcxadebelma gamomZieblis SekiTxvis pasuxad ganacxada, rom 
sxva mkvleloba mas ar Caudenia. 

2001 wlis 19 Tebervals ganmcxadebeli dakiTxes policiis oficrebma 
14:35-dan 16:13-mde periodSi.

2001 wlis 20 Tebervals ganmcxadebeli policiis oficrebma 10:00-dan 
15:30-mde periodSi dakiTxes. ganmcxadebelma werilobiT aRiara K.-s 
mkvleloba da iqve aRniSna, rom Cveneba „nebayoflobiT misca, yo-
velgvari fizikuri Tu fsiqologiuri zewolis gareSe“.

20. amis Semdeg ganmcxadebeli dakiTxa (advokatis monawileobis gareSe):

2001  wlis 21 Tebervals - gamomZiebelma 15:30 saaTamde da oficerma/ 
oficrebma 14:15-dan 17:25 saaTamde;

2001 wlis 22 Tebervals - oficerma/oficrebma 11:40-dan 13:35 saaTamde;
2001 wlis 23 Tebervals - gamomZiebelma 11:43-dan 13:35 saaTamde;
2001 wlis 24 Tebervals - oficrebma 12:15-dan 13 saaTamde;
2001 wlis 26 Tebervals ganmcxadebels oficrebi  09:50-dan SuadRemde 

kiTxavdnen, xolo gamomZiebeli - 17:00-dan 18:40 saaTamde. gan-
mcxadebelma werilobiT aRiara msxverplis Os.-is mkvleloba.

21. rogorc mnaxvelTa saregistracio Jurnalidan irkveva, 2001 wlis 
27 Tebervals gamomZiebeli ganmcxadebelTan 11:33-dan 13:07 saaTamde im-
yofeboda, xolo policiis oficerma S.-ma igi imave dRes 17:05-dan 17:55-
mde periodSi moinaxula. foto amocnoba grZeldeboda 13:10-dan 13:15 
saaTamde, advokat D.-s TandaswrebiT.

22. ganmcxadebelTan msgavsi vizitebi martsa da aprilSic gagrZelda 
(ix. aseve qvemoT punqti 28).

23. ganmcxadeblis Tanaxmad, roca dedam adgilobrivi gazeTidan Seityo, 
rom misma Svilma Zalze mZime danaSaulebi aRiara, mixvda, rom gamomZiebelma 
A.-m igi SecdomaSi Seiyvana da mswrafl daiqirava advokati S (ix. qvemoT).
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(d) advokat S-is saqmeSi CarTva da samarTalwarmoebis Semdgomi etapebi

24. 2001 wlis 6 marts ganmcxadebels pirvelad mieca ufleba mis da-
qiravebul advokats, baton S.-s Sexvedroda. ganmcxadebelma manamde mo-
grovebuli mtkicebulebebi uaryo da maTi saqmidan amoReba iTxova, maT 
Soris, uaryo micemuli Cvenebebic, radgan isini, misi mtkicebiT, iZule-
biT da efeqtiani samarTlebrivi rCevis gareSe iyo mopovebuli. 

25. 2001 wlis 11 aprils policiis oficerma S.-ma gamomZiebel P.-s 
moaxsena, rom 2001 wlis 4 Tebervals gacemuli brZanebis Semdeg Catare-
buli „rigi operatiuli RonisZiebebis“ Sedegad, OK.-is, A.-s, K.-sa da Os.-s 
mkvlelobebSi ganmcxadeblis monawileoba TvalnaTliv gamoikveTa. amave 
dros, aranairi kavSiri ar gamovlinda ganmcxadebelsa da qal studentTa 
gauCinarebas Soris. angariSSi aRiniSna, rom ganmcxadeblis irgvliv kvlav 
grZeldeboda gamoZieba.

26. 2001 wlis 23 aprils ganmcxadebeli, TanamesakneebTan Cxubis Sem-
deg, samartoo sakanSi gadaiyvanes.

27. winaswari gamoZiebisas momzadda ramdenime balistikuri angariSi, 
mowmis saxiT daikiTxa 50-ze meti adamiani, bevrma maTganma zepiri Cveneba 
sasamarTlo procesze misca. ganmcxadeblis binaSi Catarda Cxrekebi da 
amoiRes rigi dokumentebi.

28. advokati S. Cioda, rom ganmcxadeblis monaxulebas kvlav agrZe-
lebdnen policiis oficrebi, romlebic, misi azriT, uflebamosilni ar 
iyvnen sisxlis samarTlis saqmeze emuSavaT. 2005 wlis 31 maiss gamomZie-
belma brZaneba gasca, romlis mixedviTac ganmcxadebelTan Sexvedris 
ufleba mieca mxolod 4 gamomZiebels, misi CaTvliT. zemoxsenebulma 
policiis oficrebma, romelTac gamomZiebelma maTi saqmianobis Sesaxeb 
kiTxvebi dausva, ganacxades, rom daevalaT gadaemowmebinaT, iyo Tu ara 
raime kavSiri ganmcxadebelsa da im qali studentebis gauCinarebas Soris, 
romelTa saqmeebic jer ar iyo gaxsnili.

29. 2001 wlis ivnisSi, advokatis mier saCivris Setanis Semdeg, ga-
momZiebelma brZana mokvlevis Catareba ganmcxadeblis saxeze 2001 wlis 
23 aprils miRebul dazianebebTan dakavSirebiT. aseve gasca brZaneba, 
gaerkviaT, ganacxada Tu ara man arasaTanado mopyrobis Sesaxeb. gamomZie-
belma P.-m ganmcxadebels amcno, rom maT (gamomZieblebma) ar icodnen, Tu 
mas droebiTi moTavsebis centrsa da winaswari patimrobis izolatorSi 
policiis sxvadasxva oficeri stumrobda xolme.

30. 2001 wlis oqtomberSi gamomZiebelma saqmis ganmxilvel prokuror-
Ta departaments acnoba, rom saqmeze mimagrebul oficerTa saqmianoba 
ar iZleoda imis daskvnis saSualebas, rom ganmcxadebeli sxva sisxlis 
samarTlis saqmeebSic monawileobda.

2.  sasamarTlo ganxilva

31. ganmcxadeblis saqmis sasamarTlo ganxilva altais regionul sa-
samarTloSi CainiSna. ganmcxadebelma arsebiTad aRiara qalbaton F.-is 
mimarT Cadenili danaSauli. igi amtkicebda, rom misi seqsualuri ka-
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vSiri G.-Tan konsensusis Sedegi iyo; mas aranairi kavSiri ar hqonia sxva 
oTx adamianTan (msxverplebTan K., OK., Os., A.); xolo amasTan dakavSire-
biT winaswar patimrobaSi yofnis dros micemuli aRiarebiTi Cvenebebi 
policiis oficrebma arasaTanado mopyrobisa da masze fsiqologiuri 
zewolis gziT moipoves. ganmcxadebelma, masze zewolis Sesaxeb bral-
debaTa gasamyareblad, sasamarTlos warmoudgina 2001 wlis 4 Tebervli-
dan 23 martamde periodis amonaweri winaswari dakavebis centris mnax-
velTa saregistracio Jurnalidan. am periodis ganmavlobaSi mas xSirad 
stumrobdnen sxvadasxva gamomZieblebi da policiis oficrebi.

32. saqmis ganmxilvelma sasamarTlom imsjela arasaTanado mopyrobis 
Sesaxeb ganmcxadeblis braldebebze, iZulebiT micemul aRiarebiT Cve-
nebebsa da winaswari gamoZiebisas samarTlebrivi daxmarebis Sesaxeb misi 
uflebis savaraudo darRvevaze. sasamarTlom dakiTxa gamomZiebeli A., 
romelmac daadastura, rom ganmcxadebelma ver isargebla „mis mierve“ 
SerCeuli advokatis daxmarebiT (savaraudod, igulisxma batoni K.), rad-
gan es ukanaskneli am droisTvis baton P.-s interesebs icavda. gamomZie-
belma aseve daadastura, rom ganmcxadebels neba ar darTes, moenaxu-
lebina dedas, raTa ar momxdariyo mtkicebulebaTa abneva da gamoZiebis 
process xeli ar SeSloda. saqmis ganmxilvelma sasamarTlom es argumen-
ti gaiziara, mxedvelobaSi miiRo ra ganmcxadeblis dedis mcdeloba, ga-
daeca SvilisTvis mesiji, rom mas dumili SeenarCunebina da, savaraudod, 
droebiT Tavi Seuracxadad gaesaRebina.

33. saqmis ganmxilvelma sasamarTlom arasaTanado mopyrobis Sesaxeb 
saCivari ar daakamyofila, igi daeyrdno 2001 wlis 3 da 14 Tebervlis sa-
medicino daskvnebs da aRiarebebi „srul simarTled“ CaTvala. sasamarT-
lom dakiTxa ramdenime is oficeri, romlebic ganmcxadebels patimro-
bisas stumrobdnen xolme da daaskvna, rom isini uflebamosilni iyvnen, 
daekiTxaT ganmcxadebeli im saqmeebTan dakavSirebiT, romlebSic misi 
monawileobis kvali ikveTeboda, aseve sxva saqmeebTan dakavSirebiTac. 
sasamarTlom aseve dakiTxa batoni M., romelic 2001 wlis martSi ganmcxa-
debelTan erTad daakaves. batonma M.-ma ganacxada, rom ganmcxadeblis 
dakiTxva mTeli dRis ganmavlobaSi grZeldeboda xolme da igi sakanSi 
„daqanculi“ brundeboda. am dros mas sxeulze Zaladobis aranairi kvali 
ar aReniSneboda.

34. 2001 wlis 22 noembers regionulma sasamarTlom ganmcxadebeli 
damnaSaved cno ramdenimegzis gaupatiurebasa da mkvlelobaSi da mas 24 
wliT Tavisuflebis aRkveTa miusaja.

35. rac Seexeba ganmcxadeblis braleulobas G.-s gaupatiurebaSi, sa-
samarTlom daadgina: “miuxedavad imisa, rom ganmcxadebelma adre mice-
muli Cvenebebi uaryo, misi brali  msxverplis CvenebiT mtkicdeboda“. 
sasamarTlom aseve moixmo ramdenime sxva mowmis Cveneba da samedicino 
daskvnebi.

36. msxverpl F.-is gaupatiurebasa da ukanonod Tavisuflebis aRkve-
TaSi ganmcxadeblis braleulobis dadgenisas, sasamarTlom procesze 
ixelmZRvanela ganmcxadeblis mier micemuli aRiarebiTi CvenebiT,  msx-
verplis gancxadebiT, im mowmeTa CvenebebiT, romlebmac dainaxes, rogor 
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gaiqca ganmcxadebeli msxverplis saxlidan da aseve samedicino eqsper-
tizis daskvnebiT.

37. sasamarTlo, msxverpl K.-s mkvlelobaSi ganmcxadeblis damnaSaved 
cnobisas, daeyrdno winaswar patimrobaSi yofnis dros aRiarebebs, ad-
vokat D.-s TandaswrebiT gamomZieblisTvis micemul  Cvenebas da ganmcxa-
deblis mier fotoze msxverplis amocnobas. saqmis ganmxilvelma sasamarT-
lom CaTvala, rom zemoxsenebul Cvenebebs amyarebda mkvlelobis dRes 
msxverplis tansacmlis aRwerilobis Sesaxeb sxva sami mowmis Cvenebebi, 
danaSaulis adgilis Semowmebis oqmi da samedicino eqspertTa daskvnebi. 

38. saqmis ganmxilvelma sasamarTlom ganmcxadebeli damnaSaved cno 
OK.-sa da A.-s mkvlelobebSi, winaswar patimrobaSi yofnis dros micemu-
li aRiarebiTi Cvenebebis, advokat D.-s TandaswrebiT gamomZieblisTvis 
micemuli  Cvenebis da ganmcxadeblis mier fotoze msxverplis amocnobis 
safuZvelze. saqmis ganmxilvelma sasamarTlom CaTvala, rom zemoxsene-
bul Cvenebebs amyarebda mis xelT arsebuli sxva mtkicebulebebi.

39. sasamarTlom ganmcxadebeli damnaSaved cno Os.-is mkvlelobaSi da 
am daskvnis gamotanisas daeyrdno winaswar patimrobaSi yofnis dros mis 
mier micemul aRiarebiT Cvenebas, romelic sasamarTlom „srul simarT-
led“ miiCnia, mogvianebiT misi uaryofis miuxedavad. sasamarTlom daad-
gina, rom ganmcxadebeli am danaSaulis detalebis Sesaxeb sxva wyarodan 
ver Seityobda.

40. 2002 wlis 22 maiss, ruseTis federaciis uzenaesma sasamarTlom, 
moismina ra prokurorisa da advokati S.-is argumentebi, wina instanciis 
sasamarTlos gadawyvetileba ZalaSi datova. saapelacio sasamarTlom 
CaTvala, rom dacvis ufleba ar darRveula, radgan 2001 wlis 3 Teber-
vals ganmcxadebels ecnoba misi dumilis uflebis da iuridiuli daxma-
rebiT sargeblobis uflebis Sesaxeb. ganmcxadebelma oqms xeli moawera 
da advokatis daxmarebiT sargeblobaze uari ganacxada. 2001 wlis 7 Te-
bervlidan ganmcxadeblis uflebebs icavda advokati D. igi yvela im saga-
moZiebo RonisZiebas eswreboda, romlebsac saqmis ganmxilveli sasamarT-
lo daeyrdno. saapelacio sasamarTlom SeniSna, rom ganmcxadeblis wi-
naswar patimrobaSi yofnis dros dakiTxvisas gamoirkva iseTi garemoebe-
bi, romlebic manamde sagamoZiebo organoebisTvis cnobili ar yofila. 
magaliTad, msxverpl K.-Tan dakavSirebiT, ganmcxadebelma aRwera msxver-
pli, misi tansacmeli, aseve isaubra mis xasiaTsa da cxovrebis stilze. 
ganmcxadeblis mier sagamoZiebo organoebisTvis miwodebuli informacia 
mogvianebiT sasamarTlo procesze daadasturda mowmis saxiT dakiTxul-
ma ramdenime adamianma. rac Seexeba msxverpl OK.-s, misma dedam daadas-
tura, rom ganmcxadeblis binaSi napovni Tmis samagri mis gardacvlili 
qaliSvils ekuTvnoda. sxva nivTmtkicebebic, erTad aRebuli, abaTilebda 
mtkicebas, rom ganmcxadebeli mkvlelobebSi ar monawileobda. 

B.  sxva procesebi

41. sasamarTlo ganxilvis Semdeg, ganmcxadebelma mis sisxlis samarT-
lis saqmeSi mTavari gamomZieblis winaaRmdeg sisxlis samarTlis saqmis 
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aRZvra moiTxova, mtkicebulebaTa gayalbebis braldebiT. 2004 wlis 27 
dekembersa da 2005 wlis 17 ianvars regionulma prokuraturam es mo-
Txovna ar daakmayofila. ganmcxadebelma sasamarTloebSi miRebuli uari  
gaasaCivra, Tumca warumateblad. 

42. ganmcxadebelma aseve moiTxova sisxlis samarTlis saqmis aRZvra 
arasaTanado mopyrobis braldebiT im oficrebis winaaRmdeg, romlebic 
mas kiTxavdnen 2001 wlis TebervalSi. 2004 wlis 14 dekembers regionuli 
prokuraturis gamomZiebelma oficrebis winaaRmdeg sisxlissamarTle-
brivi devnis dawyebaze uari ganacxada. es gadawyvetileba 2005 wlis 31 
ianvars ZalaSi datova zemdgomma prokurorma. 2005 wlis 19 maissa da 23 
ivniss regionulma sasamarTlom miiRo saboloo gadawyvetileba, riTac 
ZalaSi datova saqalaqo sasamarTloebis gadawyvetilebebi. maT ki, Tavis 
mxriv, aiciles iurisdiqcia, ganexilaT ganmcxadeblis saCivari 2004 wlis 
14 dekemberis gadawyvetilebis Sesaxeb. amas garda, 2005 wlis 7 ivliss 
da 13 oqtombers regionulma sasamarTlom, rogorc am sakiTxze bolo 
instanciam,  gadawyvita, rom ganmcxadeblis saCivari 2005 wlis 31 ianvris 
gadawyvetilebis Sesaxeb, sasamarTlo gadasinjvas ar eqvemdebareboda. 

C.  patimrobis pirobebi

1.  droebiTi moTavsebis centri

(a)  ganmcxadeblis versia

43. ganmcxadebeli Sinagan saqmeTa barnaulis departamentis droebiTi 
moTavsebis centrSi (ИВС УВД г. Барнаула) 2001 wlis 3 Tebervlidan 2 martam-
de da 2001 wlis 13-dan 23 martamde imyofeboda. sxva oTx dakavebulTan er-
Tad, igi moTavsebuli iyo 6m2 farTis sakanSi. ganmcxadebels iatakze eZina, 
radgan igi ar uzrunvelyves sawoliT, matrasiT an TeTreuliT. sakani ar 
Tbeboda; hqonda cudi ventilacia da ganaTeba. sapirfareSo sacxovrebeli 
farTisgan gamoyofili ar iyo. sakvebi dReSi erTxel miewodebodaT. gan-
mcxadebeli mTel dros sakanSi atarebda, radgan nebas ar rTavdnen raime 
saqmianobiT dakavebuliyo. ganmcxadebels uars eubnebodnen, mieRo mnaxve-
lebi an raime saxis kontaqti hqonoda ojaxis wevrebTan.

44. ganmcxadebelma mogvianebiT aRniSna, rom sakani autanlad civi da 
nestiani iyo; mas diliT awvdidnen Wiqa Cais da erTi puris naWers da, 
drodadro, SuadRisas sufsa da fafas; igi Sxaps ver iRebda da persona-
luri higienis aranairi nivTi ar hqonia. 

(b)  mTavrobis versia

45. droebiTi moTavsebis centrSi ganmcxadebeli, meore dakavebulTan 
erTad, #15 sakanSi iyo ganTavsebuli, romlis farTobic 8m2 iyo. sapir-
fareSo saknis ZiriTadi nawilisgan gamoiyofoda. ganmcxadebels, iseve 
rogorc sxva dakavebulebs, hqonda sawoli da matras. miuxedavad imisa, 
rom dakavebulebs administracia TeTreuliT ar uzrunvelyofda, maT 
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sakuTari TeTreulis gamoyeneba SeeZloT. ganmcxadebels centrSi hqon-
da personaluri higienis sxvadasxva nivTi, uflebas aZlevdnen, kviraSi 
erTxel mieRo Sxapi. sakani sakmarisad iyo ganaTebuli, kargad niavdebo-
da da Tbeboda. ganmcxadebels dReSi erTi saaTiT saknis gareT gaseirne-
bis saSualeba hqonda; mas saTanado sakvebiT uzrunvelyofdnen da axlo-
blebis an ojaxis wevrebisagan sakvebi amanaTebis miRebis nebas rTavdnen. 
mas sakanSi dasalevi wyali hqonda. ganmcxadebels droebiTi moTavsebis 
centrSi misi patimrobis Sesaxeb 2004 wlis dekembramde aranairi saCivari 
ar daufiqsirebia. 

2.  barnaulis winaswari patimrobis centri

(a)  ganmcxadeblis versia

46. ganmcxadebelma barnaulis winaswari patimrobis #22/1 centrSi 
misi patimrobis pirobebi Tavdapirvelad ase aRwera: igi imyofeboda Se-
nobis sardafSi mdebare sakanSi. mis sakanSi moTavsebul patimarTa rao-
denoba bevrad aRemateboda am saknisTvis gaTvaliswinebul raodenobas. 
sakans hqonda patara fanjara, romelSic minis nacvlad Casmuli iyo meta-
lis gisosebi, rac xels uSlida oTaxSi bunebrivi Suqisa da sufTa haeris 
SeRwevas. ar vargoda arc Sida ganaTeba. sapirfareSo ar gamoiyofoda 
saknis mTavari nawilisagan. sakani savse iyo taraknebiT. ganmcxadebels 
iatakze eZina. sakani, romelic ar Tbeboda, ukiduresad nestiani iyo. 
awvdidnen uxarisxo sakvebs. ojaxis wevrebTan Sexvedrebis da haerze ga-
seirnebisas ganmcxadebels xelborkils adebdnen. 

47. ganmcxadebelma mogvianebiT Seaswora Tavisi versia da miuTiTa, 
rom igi winaswari patimrobis centrSi 2001 wlis 3-dan 13 martamde da 
2001 wlis 24 martidan 2002 wlis 27 ivnisamde imyofeboda. misi patimro-
bis bolo periodSi igi #122, 4.1 m2 farTis sakanSi marto iyo moTavsebu-
li, winaswari patimrobis centris sardafSi. am periodSi sakani, romelic 
ar Tbeboda, ukiduresad nestiani iyo; igi ar niavdeboda. sakvebis xarisxi 
aradamakmayofilebeli iyo. mas ar hqonda TeTreuli. saknis fanjaraSi 
minis nacvlad Casmuli metalis gisosebi xels uSlida oTaxSi bunebrivi 
Suqisa da sufTa haeris SeRwevas. ar vargoda arc Sida ganaTeba. sapirfa-
reSo saknis mTavari nawilisgan ar gamoiyofoda.

(b) mTavrobis versia

48. mTavrobis Tanaxmad, ganmcxadebeli barnaulis #22/1 winaswari pa-
timrobis centrSi imyofeboda 2001 wlis 2 martidan 2002 wlis 6 aprila-
mde da 2002 wlis 7-dan 27 ivnisamde. 2002 wlis aprilidan ivnisamde gan-
mcxadebeli Celiabnskis winaswari patimrobis centrSi iyo ganTavsebuli. 

49. mTavrobam axsna, rom Sesabamisi saregistracio Jurnalebi ga-
nadgurda Senaxvis vadis amowurvis gamo. amgvarad, mTavrobis mtkice-
biT, romelic eyrdnoboda batoni M.-is winaswari patimrobis centris 
mmarTvelis gancxadebas, ganmcxadebeli 2001 wlis 3-dan 23 martamde pe-
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riodSi #212 sakanSi iyo moTavsebuli, romlis farTobic 16.9m2 Sead-
genda; 2001 wlis 24 martidan 25 aprilamde igi imyofeboda sakanSi #190, 
romelic 16m2 iyo; 2001 wlis 26 aprilidan 2002 wlis 6 aprilamde - 4.5m2 
farTis mqone #122 sakanSi; 2002 wlis 7-dan 27 ivnisamde - 4.3m2 farTis 
mqone #118 sakanSi.  ganmcxadebeli #190 da #212 saknebs or an sam sxva 
patimarTan erTad inawilebda; misi moTxovnis Sesabamisad, #122 da #118 
saknebSi igi ganmartoebiT moaTavses. es ukanaskneli saknebi sardafSi 
mdebareobda da 0.36m2 zomis fanjrebi hqonda. im droisTvis ZalaSi myofi 
kanonmdeblobis Sesabamisad, fanjrebi dafaruli iyo metalis gisosebiT, 
Tumca, es gisosebi sakanSi bunebrivi sinaTlisa da sufTa haeris Sesvlas 
xels ar uSlida. 

50. batonma M.-ma daadastura, rom 2007 wlis 24 ivlisidan zemoxse-
nebul saknebSi iyo saTanado ganaTeba, ventilacia da gaTboba. saknebs 
hqonda wyali da sapirfareSo. mTavrobam warmoadgina fotosuraTebi, 
romlebic asaxavda zemoxsenebuli saknebis interiers.

3.  ganmcxadeblis saCivrebi erovnuli organoebis winaSe

51. ganmcxadeblis saCivarze pasuxad, 2002 wlis 30 ianvars altais re-
gionis prokuraturam aRiara, rom erT SemTxvevaSi ganmcxadeblisTvis 
xelborkilis dadeba ukanono iyo.

52. 2004 wlis dekemberSi ganmcxadebelma ramdenime sajaro organiza-
ciaSi iCivla Tavisi sapatimro pirobebis Sesaxeb. 2005 wlis 19 ianvars 
prokuraturam aRiara, rom barnaulis winaswari patimrobis centrSi sak-
nis fanjrebi metalis gisosebiT iyo dafaruli, Tumca, yvela sxva bral-
deba uaryo.

53. 2005 wlis 1 Tebervals Sinagan saqmeTa regionulma departamentma 
aRiara, rom ganmcxadeblis ramdenime saCivari (dakonkretebuli ar aris 
romeli) droebiTi moTavsebis centrSi mis moTavsebasTan dakavSirebiT, 
„damtkicda“. 2005 wlis 14 ivliss qalaqis  mTavarma (Центральный) proku-
raturam ganmcxadeblis ganaxlebuli saCivari gansaxilvelad Sinagan saq-
meTa regionul departamentSi gadaagzavna.

54. ganmcxadebelma samarTalwarmoeba daiwyo qalaqis mTavari 
(Центральный) prokuraturis winaaRmdeg, inter alia, misi saCivris savarau-
dod ganuxilvelobis gamo da moiTxova misi patimrobis pirobebis ka-
nonTan SesabamisobaSi moyvana. 2006 wlis 16 ianvars barnaulis mTavarma 
(Центральный) saqalaqo sasamarTlom, mas Semdeg, rac sisxlis samarTlis 
saproceso kodeqsis 125-e muxlis safuZvelze imsjela aRniSnul sakiTx-
ze (ix. qvemoT punqti 59), misi moTxovna ar daakmayofila. 2006 wlis 16 
marts altais regionulma sasamarTlom aRniSnuli gadawyvetileba gaauq-
ma da sakiTxi gansaxilvelad saqalaqo sasamarTloSi daabruna. sasamarT-
lom daadgina, rom pirveli instanciis sasamarTlos unda ganexila, ra-
tom imyofeboda ganmcxadebeli droebiTi moTavsebis centrSi erTi Tvis 
ganmavlobaSi. 2006 wlis 29 marts   saqalaqo sasamarTlom daadgina, rom 
prokurorma ver SeZlo ganexila ganmcxadeblis saCivari droebiTi moTa-
vsebis centrSi misi grZelvadiani dakavebis Sesaxeb. 
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55. amavdroulad, 2006 wlis 27 Tebervals regionulma prokuraturam 
ganmcxadebels amcno, rom droebiTi moTavsebis centris saknebSi idga 
rkinis sawolebi, masSi iyo sapirfareSo da, rogorc wesi,  imyofeboda 
4-5 adamiani; dakavebulebs administracia TeTreuliT ar uzrunvelyo-
fda. gaurkvevelia, zemoxsenebul pasuxSi moiazreboda 2006 weli, Tu is 
periodic, romelzec ganmcxadebeli Cioda.

56. rogorc irkveva, saqalaqo prokuraturam  ganixila ganmcxadeblis 
saCivari misi patimrobis pirobebis Sesaxeb da 2006 wlis 5 seqtembers 
uari ganacxada sisxlis samarTlis  saqmis aRZvraze sajaro moxelis mier 
uflebamosilebis gadametebis faqtze, sisxlis samarTlis kodeqsis 285-e 
da 286-e muxlebiT. 

II. Sesabamisi erovnuli kanonmdebloba da praqtika

A.  ruseTis sabWoTa federaciuli socialisturi respublikis (RSFSR) 
sisxlis samarTlis saproceso kodeqsi

57. gansaxilveli droisTvis ZalaSi myofi RSFSR-is sisxlis samarT-
lis saproceso kodeqsis 47-e muxlis 1-li punqtis Tanaxmad, advokats 
samarTalwarmoebis procesSi CarTva SeeZlo bralis wayenebis/CamoTvlis 
momentidan, xolo dakavebuli an dapatimrebuli eWvmitanilis SemTxve-
vaSi - misTvis dakavebis oqmis an dapatimrebis brZanebis gacnobis ne-
barTvis gacemis momentidan. Tu kerZo advokati 24 saaTis ganmavlobaSi 
ar gamoCndeba, saqmeze pasuxismgebeli Tanamdebobis piri uflebamosilia 
dakavebuls urCios sxva advokatis daqiraveba, an dauniSnos saxazino ad-
vokati (47-e muxlis me-2 punqti). sisxlis samarTlis saqmeze advokatad 
muSaobisTvis iuristi unda flobdes iuridiuli firmis mier gacemul 
Sesabamis nebarTvas (me-4 punqti). dauSvebelia erTi advokati warmoadgen-
des sapirispiro interesebis mqone or adamians (me-5 punqti). 2000 wlis 27 
ivniss sakonstitucio sasamarTlom arakonstituciurad cno 47-e muxlis 
1-l punqtSi iuridiuli daxmarebiT sargeblobaze dawesebuli xandazmu-
lobis vada. 2001 wlis 25 oqtombers sakonstitucio sasamarTlom aRniS-
na, rom 47-e muxlis me-4 punqti ar iTxovda raime specialur nebarTvas 
advokatTan Sesaxvedrad. Tumca, imave gadawyvetilebaSi sakonstitucio 
sasamarTlom Zaladakargulad cno 1995 wlis patimrobis Sesaxeb aqtis 
erTi debuleba. es debuleba imgvarad gamoiyeneboda, rom Sesabamisi or-
ganoebi sisxlis samarTlis saqmis warmmarTveli organosagan specialuri 
Svebulebis aRebas sTxovdnen advokatebs, romelTac klientebTan Sexve-
dra surdaT.  

58. RSFSR-is sisxlis samarTlis saproceso kodeqsis 96-e muxlis Ta-
naxmad, sisxlis samarTlis saqmis warmmarTvel organos an Sesabamis moxe-
les evaleboda, dauyovnebliv ecnobebina dakavebuli an dapatimrebuli 
eWvmitanilis adgilsamyofelis Sesaxeb misi axlo naTesavisa an ufleba-
damcveli pirisaTvis.
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B. 2001 wlis sixlis samarTlis saproceso kodeqsi

59. kodeqsis 123-e da 125-e muxlebi exeba mokvlevis organos, gamomZie-
blis an prokuroris nebismieri qmedebis/umoqmedobis sasamarTlo gada-
sinjvas, roca es qmedeba/umoqmedoba gavlenas axdens mosarCelis ufle-
bebze an xels uSlis mis sasamarTlosadmi xelmisawvdomobas. mosamarTle 
an (i) Zaladakargulad acxadebs gasaCivrebul qmedeba/umoqmedobas, ro-
gorc ukanonos an dausabuTebeli da mopasuxe saxelmwifos Txovs, aRad-
ginos darRveuli ufleba, an (ii) saCivars ar akmayofilebs. 

60. 2001 wlis sisxlis samarTlis saproceso kodeqsis 413-e muxlis 
Tanaxmad, sisxlis samarTalwarmoeba SeiZleba ganaxldes, Tu adamianis 
uflebaTa evropuli sasamarTlo darRveulad cnobs konvencias.

III. Sesabamisi saerTaSoriso aqtebi

61. evropuli cixis wesebis Sesaxeb evropis sabWos ministrTa komi-
tetis wevr saxelmwifoebisaTvis micemuli rekomendacia Rec(2006)2 (ro-
melic ministrTa komitetma 2006 wlis 11 ianvars ministrTa moadgilee-
bis 952-e Sexvedraze miiRo) gulisxmobs, rom patimrebi uflebamosilni 
unda iyvnen, dauyovnebliv Seatyobinon ojaxis wevrebs maTi patimrobis 
Sesaxeb  (wesi 24.8). patimris cixeSi SeyvanisTanave, Sesabamisma organoebma  
amis Sesaxeb dauyovnebliv unda acnobon patimris meuRles an partniors, 
an, Tu patimari dauojaxebelia, mis uaxloes naTesavs da mis mier manamde 
dasaxelebul sxva pirs. am wesis gamonaklisia is SemTxveva, roca patimari 
TviTon iTxovs, rom Sesabamisma organoebma misi cixeSi Seyvanis Sesaxeb 
aravis Seatyobinon (wesi 24.9).

62. patimrebTan mopyrobis Sesaxeb standartuli minimaluri wesebi, 
romelic 1955 wels miiRo gaerTianebuli erebis pirvelma kongresma da-
naSaulis aRkveTis da damnaSaveebis mopyrobis Sesaxeb da daamtkica eko-
nomikurma da socialurma sabWom 1957 wlis 31 ivlisis 663 C (XXIV) da 1977 
wlis 13 maisis 2076 (LXII) rezoluciebiT, 44-e wesis me-3 punqtSi ambobs: 
yvela patimars aqvs ufleba misi patimrobis an sxva dawesebulebaSi gada-
yvanis Sesaxeb erTxel Seatyobinos ojaxis wevrebs. 
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samarTali

I. konvenciis me-3 muxlis savaraudo darRvevis Sesaxeb

63. ganmcxadebelma iCivla, rom droebiTi moTavsebis centrsa da barn-
aulis winaswari patimrobis centrSi misi patimrobis pirobebi konvenciis 
me-3 muxls ewinaaRmdegeboda. konvenciis me-3 muxlis Tanaxmad:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A. dasaSveboba

1. mxareTa argumentebi

(a)  mTavroba

64. mTavrobam ganacxada, rom droebiTi moTavsebis centrTan dakavSi-
rebiT saCivari ratione temporis darRveviT iyo Setanili. is faqti, rom es 
sakiTxi ganmcxadebelma 2004 wels erovnuli organoebis winaSe ukve das-
va, 6-Tviani vadis aTvlaze gavlenas ar axdenda, piriqiT, igi mianiSnebda, 
rom ganmcxadebels evropis sasamarTlos winaSe am sakiTxis  dasmamde 
dacvis SidasamarTlebrivi saSualebebi ar amouwuravs. mas dacvis Sida-
samarTlebrivi saSualebebi arc winaswari patimrobis centrTan mimarTe-
baSi amouwuravs. mTavrobam aRniSna, rom im droisaTvis ganmcxadebels 
ecnoba sxvadasxva SidasamarTlebrivi saSualebis Sesaxeb.

65. mTavroba amtkicebda, rom ganmcxadeblisTvis xelmisawvdomi dac-
vis saSualebebi efeqtiani iyo, romelic dadasturda ganmcxadeblis 
mier 2004 wlis saCivris safuZvelze Catarebuli mokvlevebiT (ix. ze-
moT punqtebi 52-56). ganmcxadeblis yvela saCivari daregistrirda da 
maT safuZvelze Zieba daiwyo, Sida kanonmdeblobis Sesabamisad. ganmcxa-
debels winaswari patimrobis centrTan dakavSirebiT, misi iq yofnis pe-
riodSi, saCivari ar warmoudgenia. man am sakiTxze saCivari mxolod 2004 
wels daafiqsira. aRniSnuli saCivari Sesabamisma organoebma Seiswavles 
da ukuagdes, rogorc dausabuTebeli. ganmcxadebelma gadawyvita sa-
samarTloebSi gaesaCivrebina prokuroris umoqmedoba mis saCivarTan mi-
marTebaSi. man sasamarTlos mimarTa, mokvleva ganmeorebiT Catarda da 
ganmcxadeblis saCivari kvlav ar dakmayofilda dausabuTeblobis gamo. 
gasaCivrebuli patimrobis periodis Semdgom, ganmcxadebels samoqalaqo 
samarTalwarmoeba unda daewyo federaluri sasjelaRsrulebis samsaxu-
ris da finansTa saministros winaaRmdeg da janmrTelobisTvis miyenebu-
li nebismieri zianisa da aramaterialuri zianisTvis kompensacia unda 
moeTxova. ganmcxadebels samoqalaqo samarTalwarmoeba rom daewyo, igi 
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yvela saWiro mtkicebulebis mogrovebas SeZlebda misi braldebebis „go-
nivrul eWvs miRma“ dasamtkiceblad.

(b)  ganmcxadebeli

66. ganmcxadebeli Tvlida, rom eqvsTviani vada daicva. man droebi-
Ti moTavsebis centrSi patimrobis pirobebis Sesaxeb saCivari sasamarT-
lo ganxilvis dros daayena, romelic 2002 wlis 22 maiss saapelacio sa-
samarTlos gadawyvetilebiT dasrulda, es ki eqvsTvian periodSi xvdeba. 
ganmcxadebeli amtkicebda, rom mTavrobis SemoTavazebuli dacvis sa-
Salebebi araefeqtiani iyo da maTi amowurva Sedegs ver moutanda. 

2.  sasamarTlos Sefaseba

67. sasamarTlom Seiswavla mxareTa argumentebi da mis xelT arsebu-
li masalebi da miiCnia, rom ganmcxadeblis ukmayofileba patimrobis 5 
periods ukavSirdeba:

-  2001 wlis 3 Tebervlidan 2001 wlis 2 martamde droebiTi moTavse-
bis centrSi;

-  2001 wlis 2 an 3 martidan 12 martamde winaswari patimrobis centrSi;
-  2001 wlis 13-dan 23 martamde droebiTi moTavsebis centrSi;
-  2001 wlis 24 martidan 2002 wlis 6 aprilamde winaswari patimrobis 

centrSi; da
-  2002 wlis 7-dan 27 ivnisamde winaswari patimrobis centrSi.

68. dasawyisSi sasamarTlo iTvaliswinebs, rom ganmcxadeblis warmo-
madgenelma  pirveli korespondencia, romelsac Tan axlda 2002 wlis 
25 ivnisiT daTariRebuli ganacxadis forma, sasamarTlos mxolod 2002 
wlis 6 noembers gadaugzavna. ganmcxadebels amasTan dakavSirebiT ara-
nairi argumentacia ar warmoudgenia da dagvianebis mizezebi ar auxsnia. 
Sesabamisad, sasamarTlo winamdebare ganacxadis Setanis TariRad 2002 
wlis 6 noembers Tvlis. am ganacxadSive moiazreba saCivrebi or sapa-
timro dawesebulebaSi yofnis pirobebTan dakavSirebiT da am sakiTxze 
saTanado samarTlebriv saSualebaTa ararsebobis Sesaxeb. 

69. sasamarTlo xazs usvams, rom konvenciis 35-e muxlis 1-li muxlis 
Tanaxmad, eqvsTviani wesis mizania, xeli Seuwyos samarTlebriv sizus-
tes da uzrunvelyos, rom konvenciis safuZvelze wamoweuli sakiTxebis 
ganxilva gonivrul vadaSi moxdes. amas garda, igi icavs xelisuflebis 
organoebs da Sesabamis pirebs didi drois ganmavlobaSi gaurkvevlobaSi 
yofnisagan. am wesis Tanaxmad, potenciur ganmcxadebels dro aqvs sai-
misod, rom gadawyvitos, Seitanos Tu ara sasamarTloSi ganacxadi da 
Tu Setanas apirebs, gansazRvros, romeli saCivrebisa da argumentebis 
wamowevas apirebs (ix. magaliTad, Worm v. Austria, 29 agvisto, 1997, §§ 32 
da 33, Reports of Judgments and Decisions 1997 V). aRniSnuli wesi uzrunvel-
yofs, rom saqmis faqtobrivi garemoebebi dadgindes manam, sanam amis Se-
saZlebloba ar gaqreba, aseve moxdes gansaxilveli sakiTxis samarTliani 
Seswavla, sanam es SesaZlebelia (ix. Kelly v. the United Kingdom, # 10626/83, 
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1985 wlis 7 maisis komisiis gadawyvetileba, Decisions and Reports (DR) 42, gv. 
205, da Baybora and Others v. Cyprus (dec.), # 77116/01, 22 oqtomberi, 2002). 

70. wesisamebr, eqvsTviani vadis aTvla iwyeba dacvis SidasamarTlebri-
vi saSualebebis amowurvisas bolo gadawyvetilebis gamotanidan. roca 
dasawyisSive naTelia, rom ganmcxadebels xeli ar miuwvdeba efeqtian sa-
Sualebebze, eqvsTviani vadis aTvla iwyeba im qmedebis an RonisZiebis 
TariRidan, romelsac ganmcxadebeli asaCivrebs. Tumca, konvenciis 35-e 
muxlis 1-li muxli imgvarad ar unda ganimartos, rom igi ganmcxade-
bels sasamarTloSi ganacxadis Setanas avaldebulebs, sanam adgilobriv 
doneze gansaxilvel sakiTxTan dakavSirebiT misi pozicia sabolood ga-
dawydeba. Sesabamisad, roca ganmcxadebeli qveyanaSi arsebuli samarT-
lebrivi saSualebiT sargeblobs da mogvianebiT igebs im garemoebaTa 
Sesaxeb, ris gamoc es saSualeba araefeqtiania, 35-e muxlis 1-li punqtis 
miznebidan gamomdinare, swori iqneba eqvsTviani vadis aTvla daiwyos im 
TariRidan, roca ganmcxadebelma pirvelad Seityo an unda Seetyo ze-
moaRniSnul garemoebaTa Sesaxeb (ix., sxva gadawyvetilebebTan erTad, Ze-
nin v. Russia (dec.), # 15413/03, 24 seqtemberi, 2009). 

71. konvenciis me-13 muxlis moTxovnebsa da dacvis saSualebaTa 
amowurvis wess Soris iseTive urTierTkavSiria, rogoric dacvis saSua-
lebaTa amowurvis wessa da 35-e muxlis 1-li punqtiT dadgenil eqvsTvian 
moTxovnas Soris. pirvelis mizania, saSualeba misces xelSemkvrel saxel-
mwifoebs, Tavidan aicilon an gamoasworon maT mier daSvebuli savarau-
do darRvevebi, sanam maT winaaRmdeg braldebebi evropis sasamarTloSi 
gaigzavneba (ix., sxva gadawyvetilebebTan erTad, Selmouni v. France [GC], 
#25803/94, § 74, ECHR 1999-V). 35-e muxlis 1-li punqtiT dadgenili wesi 
efuZneba me-13 muxlSi gamokveTil varauds, rom arsebobs efeqtiani Si-
dasamarTlebrivi saSualeba adamianis konvenciuri uflebebis savaraudo 
darRvevaTa mimarT (ix. Kudła v. Poland [GC], # 30210/96, § 152, ECHR 2000 XI). 
konvenciis 35-e muxli iTxovs dacvis mxolod im saSualebaTa amowurvas, 
romlebic ukavSirdeba savaraudo darRvevas da aris rogorc xelmisawv-
domi, aseve sakmarisi. dacvis amgvar saSualebaTa arseboba sakmarisi si-
zustiT unda mtkicdebodes rogorc TeoriaSi, aseve praqtikaSi. Tu es 
ase ar xdeba, maSin saxezea xelmisawvdomobisa da efeqtianobis moTxovne-
bis nakleboba (ix. Scordino v. Italy (#  1) [GC], # 36813/97, § 142, ECHR 2006-...).

72. zemoxsenebulis fonze, sasamarTlo imsjelebs, akmayofilebda Tu 
ara konvenciis 35-e muxlis 1-li punqtiT gansazRvrul dasaSvebobis kri-
teriumebs ganmcxadeblis saCivrebi orive sapatimro dawesebulebasTan 
dakavSirebiT. 

(a) droebiTi moTavsebis centri

73. sasamarTlo ar Tvlis, rom ganmcxadeblis droebiTi moTavsebis  
da winaswari patimrobis centrebSi yofna 2001 wlis 3 Tebervlidan 2002 
wlis 27 ivnisamde „gangrZobadi mdgomareoba“ iyo da globalur Sefase-
bas saWiroebs (ix. Maltabar and Maltabar v. Russia, # 6954/02, § 83, 29 ianvari, 
2009).  amgvarad, sasamarTlo xazs usvams, rom ganmcxadeblis patimroba 
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droebiTi moTavsebis centrSi 2001 wlis 23 marts dasrulda. evropis 
sasamarTloSi ganacxadis SetanisTvis (2002 wlis 6 noemberi) aRniSnuli 
TariRidan 6 Tveze meti dro iyo gasuli.

74. rac Seexeba ganmcxadeblis arguments, rom eqvsTviani vadis 
aTvlisaTvis „saboloo gadawyvetilebad“ unda miCneuliyo saapelacio 
gadawyvetileba,  gamotanili 2002 wlis 22 maiss mis mimarT warmoebul 
sisxlis samarTlis saqmeze, radgan misi patimrobis pirobebTan dakavSi-
rebiT man sakiTxi arsebiT ganxilvaze dasva, sasamarTlo xazs usvams, 
rom saqmis sasamarTlo ganxilvaze ganmcxadeblis saCivrebi ZiriTadad 
Seexeboda arasaTanado mopyrobas mis mimarT aRiarebiTi Cvenebis gamo-
Zalvis mizniT da droebiTi moTavsebis centrSi misi patimrobis savarau-
dod ukanono xangrZlivobas. nebismier SemTxvevaSi, saqmis ganmxilvel 
sasamarTlos, romlis upirvelesi amocana iyo ganmcxadeblis winaaRmdeg 
sisxlissamarTlebriv braldebaTa gansazRvra, ar hqonda uflebamosile-
ba, arsebiTad emsjela ganmcxadeblis saCivrebze patimrobisas mis mate-
rialur pirobebTan dakavSirebiT, gansakuTrebiT ki, saknis gadatvir-
Tulobis problemaze da aRedgina ganmcxadeblis uflebebi am mimarTu-
lebiT. amasTan dakavSirebiT sasamarTlo xazgasmiT aRniSnavs, rom roca 
ganmcxadebeli mimarTavs dacvis iseT saSualebas, romelic, sasamarTlos 
SefasebiT, Seusabamoa, am saSualebis gamoyenebisTvis dakarguli dro ar 
aferxebs eqvsTviani vadis dinebas. amas ki Sedegad SeiZleba mohyves ga-
nacxadis dauSveblad cnoba, vadis darRveviT wardgenis gamo (ix. Rezgui 
v. France (dec.), # 49859/99, ECHR 2000 XI, da the Zenin decision, citirebulia 
zemoT). amgvarad, sasamarTlo ganmcxadeblis argumentebs ar uaryofs.

75. „saboloo gadawyvetilebebad“ ar CaiTvala arc  erovnuli orga-
noebis mier ganmcxadeblis saCivrebze 2004 wlis dekembridan, anu, wina-
mdebare ganacxadis sasamarTloSi Setanis Semdeg, gacemuli pasuxebi. im 
droisTvis aRniSnuli erovnuli organoebidan (Sinagan saqmeTa regio-
nuli departamenti, regionuli prokuratura an sasamarTlo, sisxlis 
samarTlis saproceso kodeqsis mixedviT) arc erTi iTvleboda dacvis 
saSualebad, romelsac SeeZlo 2001 wels patimrobis pirobebTan daka-
vSirebul saCivarze adekvaturi reagirebis moxdena (ix. zemoT punqtebi 
53-56; aseve ix., sxva gadawyvetilebebTan erTad, Aleksandr Makarov v. Russia, 
# 15217/07, § 76 et seq., 12 marti, 2009). faqtobrivad, 2002 wlis noemberSi 
ganacxadis sasamarTloSi Setanisas TviTon ganmcxadebelic ar Tvlida, 
rom romelime aseTi saCivari mis mdgomareobas gamoasworebda. 

76. sasamarTlo Tvlis, rom TariRi, romlidanac daiwyo eqvsTviani 
vadis aTvla, iyo 2001 wlis 23 marti, xolo sasamarTloSi ganacxadi Se-
vida 2002 wlis 6 noembers. amgvarad, ganmcxadebelma daarRvia eqvsTviani 
wesi, droebiTi moTavsebis centrSi misi yofnis pirobebTan dakavSirebiT 
saCivris wardgenisas.

(b)  barnaulis winaswari patimrobis centri

77. sasamarTlo xazs usvams, rom ganmcxadebeli barnaulis winaswari 
patimrobis centrSi samjer imyofeboda: 2001 wlis 2-3 martidan 12 marta-
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mde; 2001 wlis 24 martidan 2002 wlis 6 aprilamde da 2002 wlis 7-dan 27 
ivnisamde. sasamarTlo ar Tvlis, rom aRniSnuli periodebi „gangrZobad 
mdgomareobas“ warmoadgenda. amgvarad, pirvel or periodTan dakavSi-
rebiT sasamarTloSi Setanil saCivarSi eqvsTviani vada dairRva. zemoT 
aRniSnul mizezTa gamo, sasamarTlo adgens, rom ganmcxadeblis Semdgom-
ma mcdelobebma, erovnuli organoebis yuramde mietana misi patimrobis 
pirobebi, ar Seaferxa eqvsTviani vadis dineba (ix. zemoT punqtebi 51 da 
8). maSasadame, ganacxadis es nawili konvenciis 35-e muxlis 1-li punqtis 
Tanaxmad, ganxiluli ar iqneba.

78. rac Seexeba patimrobis mesame periods 2002 wlis 7-dan 27 ivnisamde, 
eqvsTviani vadis problema aq ar warmoiSveba. Tumca, mTavrobam ganacxa-
da, rom patimrobis am periodis Semdeg, ganmcxadebels samoqalaqo samar-
Talwarmoeba unda daewyo saxelmwifos winaaRmdeg da nebismieri janmr-
Telobis an aramaterialuri zianis sanacvlod kompensacia unda moeTxo-
va. mTavrobam ver SeZlo am scenaris naTlad Cveneba da mis mtkicebasTan 
dakavSirebiT damatebiTi detalebis warmodgena. amgvarad, mTavrobis 
sawinaaRmdego argumenti ar ganixileba. metic, sasamarTlo Tvlis, rom 
zianis anazRaurebis raime formiT moTxovnas  warmatebis Sansi hqonda, 
gansakuTrebiT, 2002 wlis ivnisSi ganmcxadeblis patimrobasTan dakavSi-
rebiT, ra drosac ar idga saknis gadatvirTulobis problema, aramed 
aqcenti keTdeboda sxva materialur pirobebze, rogoricaa fanjrebze 
damagrebuli metalis gisosebis gamo sakanSi sufTa haerisa da bunebrivi 
sinaTlis nakleboba. aRsaniSnavia, rom saknis fanjrebze amgvari gisose-
bis arseboba, im droisaTvis, kanonieri iyo (ix., msgavs konteqstSi, Alek-
sandr Makarov, citirebulia zemoT, §§ 76-81 da §§ 86-89). zemoxsenebulis 
fonze, unda CaiTvalos, rom ganmcxadebelma dacvis SidasamarTlebrivi 
saSualebebi amowura.

79. sasamarTlo, mxareTa argumentebis gaTvaliswinebiT, Tvlis, rom 
ganmcxadeblis saCivari 2002 wlis 7-dan 27 ivnisamde misi patimrobis pi-
robebTan dakavSirebiT, ar aris aSkarad dausabuTebeli konvenciis 35-e 
muxlis me-3 punqtis mniSvnelobiT. ganacxadi ar SeiZleba dauSveblad 
gamocxaddes arc raime sxva safuZvliT. 

B. saqmis arsebiTi mxareebi

80. sasamarTlo iTvaliswinebs, rom mxareebi arsebiTad SeTanxmdnen 
Semdegze: (i) 2002 wlis ivnisSi 20 dRis ganmavlobaSi ganmcxadebeli mar-
todmarto imyofeboda 4m2-ze odnav didi zomis sakanSi; da (ii) am saknis 
0.36m2 zomis fanjara dafaruli iyo metalis gisosebiT (ix. zemoT punqte-
bi 46-49). sxva garemoebebze mxareebi davoben.

81. sasamarTlos bevrjer daudgenia konvenciis me-3 muxlis darRveva 
dakavebulisTvis personalurad gankuTvnili adgilis mcire zomis gamo  
(ix. Peers v. Greece, # 28524/95, §§ 69 et seq., ECHR 2001-III; Khudoyorov v. Russia, 
# 6847/02, §§ 104 et seq., ECHR 2005-X; Labzov v. Russia, # 62208/00, §§ 44 et seq., 
16 ivnisi, 2005; Novoselov v. Russia, #66460/01, §§ 41 et seq., 2 ivnisi, 2005; 
Mayzit v. Russia, # 63378/00, §§ 39 et seq., 20 ianvari, 2005; da  Kalashnikov v. 
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Russia, # 47095/99, §§ 97 et seq., ECHR 2002-VI). Tumca, aRsaniSnavia, rom 
ganacxadis dasaSvebad miRebul nawilSi ganmcxadebeli davobs ara saknis 
zomaze, aramed sakanSi bunebrivi ganaTebisa da sufTa haeris simwireze. 
sasamarTlo aRiarebs, rom ganmcxadebels garkveuli diskomforti unda 
egrZno saknis fanjris mcire zomisa da masze damagrebuli gisosebis 
gamo. amave dros, sasamarTlo ver adgens, ramdenad dazaralda igi bu-
nebrivi ganaTebis simciriT. ar arsebobs imis mtkicebuleba, rom sakanSi 
iyo cudi Sida ganaTeba an arasakmarisi ventilacia. amas garda, aRniSnu-
lia, rom am periodis ganmavlobaSi ganmcxadebeli iRebda monawileobas 
saknis gareT yoveldRiur aqtivobebSi sxva dakavebulebTan erTad da ga-
resamyarosTanac hqonda urTierToba, misi advokatisa da ojaxis wevre-
bis CaTvliT.  dabolos, sasamarTlo, arsebul masalebze dayrdnobiT, ar 
Tvlis, rom  ganmcxadeblis mier miTiTebuli sxva materialuri pirobebi 
Rirsebis Semlaxvel da araadamianur mopyrobas utoldeboda.

82. amgvarad, mis xeli arsebuli masalebidan gamomdinare, sasamarTlo 
askvnis, rom konvenciis me-3 muxli ar darRveula 2002 wlis 7-27 ivniss 
ganmcxadeblis sapatimro pirobebTan mimarTebaSi.

II.  konvenciis me-13 muxlis savaraudo darRveva 
konvenciis me-3 muxlTan erTobliobaSi

83. ganmcxadebeli aseve Cioda, rom ar gaaCnda dacvis efeqtiani saSua-
leba droebiTi moTavsebisa da barnaulis winaswari patimrobis centrebSi 
misi patimrobis zemoxsenebuli pirobebis gasasaCivreblad. sasamarTlo 
am sakiTxs konvenciis me-13 muxlis WrilSi Seiswavlis, romlis Tanaxmad:

„yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, rome-
lic samsaxurebriv uflebamosilebas axorcielebda.“

84. mxareTa argumentebi naCvenebia zemoT, punqtebSi 64-66. 

A.  dasaSveboba

85. sasamarTlo aRniSnavs: konvenciis me-13 muxli uzrunvelyofs, rom 
erovnul doneze xelmisawvdomi iyos dacvis saSualeba konvenciiT gaTva-
liswinebuli uflebebisa da Tavisuflebebis dasacavad, ra formiTac 
SesaZlebelia maTi dacva erovnuli samarTlebrivi wesrigiT. amgvarad, 
me-13 muxlis arsi isaa, rom igi iTxovs dacvis SidasamarTlebrivi saSua-
lebis uzrunvelyofas, romelic ganixilavs konvenciis Tanaxmad „sadavo 
saCivris“ arsebiT mxares da masze Sesabamis reagirebas moaxdens (ix., sxva 
mraval gadawyvetilebasTan erTad, Kudła, citirebulia zemoT, § 157). me-
13 muxliT dadgenili valdebulebis farglebi gansxvavdeba, konvenciis 
Tanaxmad ganmcxadeblis saCivris bunebidan gamomdinare. Tumca, me-13 
muxliT moTxovnili dacvis saSualeba efeqtiani unda iyos rogorc pra-
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qtikaSi, aseve kanonmdeblobiT.
86. sasamarTlo iTvaliswinebs, rom ganmcxadeblis saCivrebi 2001 wlis 

3 Tebervlidan 2002 wlis 7 ivnisamde misi patimrobis pirobebTan daka-
vSirebiT dauSveblad gamocxadda. amgvarad, ganacxadis am nawilTan daka-
vSirebiT ganmcxadeblis moTxovna „sakamaTod“ ver CaiTvleba (ix., sxva 
gadawyvetilebebTan erTad, R.K. and A.K. v. the United Kingdom, # 38000/05, § 
44, 30 seqtemberi, 2008). 

87. Tumca, rac Seexeba dacvis efeqtiani SidasamarTlebrivi saSualebis 
ararsebobas 2002 wlis 7-27 ivniss ganmcxadeblis patimrobis pirobebTan 
dakavSirebiT, sasamarTlo askvnis, rom ganacxadis es nawili ar aris aS-
karad dausabuTebeli konvenciis 35-e muxlis me-3 punqtis mniSvnelobiT. 
ganacxadi ar SeiZleba dauSveblad gamocxaddes raime sxva safuZvliT.

B. saqmis arsebiTi mxareebi

88. sasamarTlo xazgasmiT aRniSnavs, rom patimrobis gasaCivrebuli 
periodis gasvlis Semdeg, ganmcxadebelma miswera regionalur prokura-
turas  winaswari patimrobis centrSi misi patimrobis pirobebis Sesaxeb. 
2005 wlis ianvarSi prokuraturam es sakiTxi Seiswavla da aRiara, rom 
winaswari patimrobis centrSi saknis fanjrebi metalis gisosebiT iyo da-
faruli, sxva braldebebi ki uaryo, rogorc cru braldebebi. sasamarT-
los azriT, ganmcxadeblisTvis mcireodeni pozitiuri Sedegis miuxeda-
vad, araadamianuri da Rirsebis Semlaxveli mopyrobis Sesaxeb saCivarTan 
mimarTebaSi dacvis SidasamarTlebrivi saSualebis efeqtianobis Sesafa-
seblad ganmsazRvreli sakiTxia, SeeZlo Tu ara ganmcxadebels am saCi-
vriT prokurorisTvis miemarTa, raTa momxdariyo pirdapiri da drouli 
reagireba. am dros mTavari ar aris konvenciis me-3 muxliT garantire-
bul uflebaTa mxolod arapirdapiri dacva. dacvis saSualeba SeiZleba 
iyos an prevenciuli xasiaTis, an gulisxmobdes kompensacias (ix., sxva 
gadawyvetilebebTan erTad, Koval v. Ukraine, # 65550/01, § 94, 19 oqtombe-
ri, 2006). sasamarTlo aRniSnavs, rom mTavrobas ar uCvenebia, patimro-
bis gasaCivrebul pirobebTan mimarTebaSi, ramdenad dadga zemoxsenebu-
li prevenciuli an kompensaciuri efeqti an orive erTad prokuroris 
raime qmedebiT (ix., msgavsi motivacia, saqmeSi Ostrovar v. Moldova (dec.), # 
35207/03, 22 marti, 2005). damajereblad ar yofila naCvenebi, rom proku-
rorTan saCivris SetaniT SesaZlebeli iyo ganmcxadeblis mier gasaCivre-
buli mdgomareobis gamosworeba. 

89. sasamarTlom manamde miRebul gadawyvetilebebSi daadgina, rom 
ruseTis samarTlebriv sistemaSi prokurorTan saCivris Setana pirs ar 
aZlevda imis saSualebas, rom esargebla saxelmwifos mier sazedamxedve-
lo uflebamosilebis gamoyenebiT da, Sesabamisad, aseTi saCivari, efe-
qtian saSualebas ar warmoadgenda, konvenciis 35-e muxlis Sinaarsidan 
gamomdinare (ix., Aleksandr Makarov, citirebulia zemoT, § 86, da Benediktov 
v. Russia, # 106/02, § 29, 10 maisi, 2007). 

90. amgvarad, zemoaRniSnul msjelobebsa da zemoT 75-e da 78-e pun-
qtebSi gamotanil daskvnebze dayrdnobiT, sasamarTlom daaskvna, rom 
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dairRva konvenciis me-13 muxli, erovnuli kanonmdeblobiT efeqtia-
ni dacvis saSualebis ararsebobiT, romliTac ganmcxadebeli SeZlebda 
gaesaCivrebina 2002 wlis ivnisSi winaswari patimrobis centris sakanSi 
bunebrivi Suqisa da sufTa haeris savaraudod arasakmarisi raodenoba. 

III. konvenciis me-6 muxlis savaraudo darRveva

91. ganmcxadebeli Cioda, rom man ver isargebla samarTliani sasamarT-
loTi. kerZod, igi amtkicebda, rom misi dakavebis Semdgom mas neba ar 
darTes, esargebla misi surviliT SerCeuli advokatiT; saxazino wesiT 
daniSnuli advokati D. arakompetenturi iyo; igi daikiTxa iZulebiT ga-
remoSi da aiZules, mieca Cveneba sakuTari Tavis winaaRmdeg, efeqtiani 
iuridiuli rCeviT sargeblobis gareSe. man aseve ganacxada, rom sisxlis-
samarTlebrivi devniT misi brali ar damtkicda da saqmis ganmxilveli 
sasamarTlo miwodebul mtkicebulebaTa Sefasebisas Secda. konvenciis 
me-6 muxlis Tanaxmad:

„1. ... wardgenili nebismieri sisxlissamarTlebrivi braldebis safuZvlia-
nobis gamorkvevisas yvelas aqvs .. misi saqmis samarTliani.. ganxilvis 
ufleba...

3. yovel pirs, visac bralad edeba sixlis samarTlis danaSaulis Cadena, 
aqvs, sul mcire, Semdegi uflebebi:

...

(c) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT, an, Tu 
mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis asanazRaure-
blad, ufasod isargeblos aseTi momsaxurebiT, rodesac amas moiTxovs 
marTlmsajulebis interesebi; ...“

92. amas garda, 2004 da 2007 wlebSi ganmcxadebelma ramdenime axali sa-
Civari daayena mis winaaRmdeg sisxlis samarTalwarmoebasTan dakavSire-
biT. kerZod, igi amtkicebda, rom qalbaton S.-s iuridiuli rCeva ar miu-
Ria, rodesac policiis oficrebma ubiZges, Cveneba mieca mis winaaRmdeg, 
samarTalwarmoebis winaswari gamoZiebis etapze; zogierT winasagamoZie-
bo brZanebaSi gamomZiebelTa mier gamoyenebuli terminebiT irRveoda 
misi udanaSaulobis prezumfcia; 2001 wlis maisidan ivlisamde mas kerZo 
advokatTan, baton S.-Tan Sexvedra mxolod gamomZieblis TandaswrebiT 
SeeZlo; da mas sakmarisi dro da saSualeba ar misces, rom saqmis masalebs 
gacnoboda. 

A.  saqmis dasaSveboba da farglebi

93. rac Seexeba samarTalwarmoebis winaswari gamoZiebis etapsa da sa-
samarTlos samarTlianobasTan dakavSirebiT sawyis saCivrebs, sasamarT-
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lo, mxareTa argumentebis gaTvaliswinebiT, Tvlis, rom ganacxadis es 
nawili konvenciis Sinaarsidan gamomdinare, seriozul faqtobriv da 
samarTlebriv sakiTxebs warmoSobs, romelTa gadaWra saqmis arsebiTad 
ganxilvas moiTxovs. Sesabamisad, sasamarTlo askvnis, rom ganacxadis es 
nawili ar aris aSkarad dausabuTebeli konvenciis 35-e muxlis me-3 pun-
qtis mniSvnelobiT. ganacxadi ar SeiZleba dauSveblad gamocxaddes arc 
raime sxva safuZvliT.

94. rac Seexeba saCivrebs, romlebic pirvelad 2004-2007 wlebSi dafi-
qsirda, sasamarTlo maT manamde gaJRerebul saCivrebze aRmocenebulad 
ar miiCnevs. sasamarTlo xazs usvams, rom eqvsTviani vadis dineba im sa-
CivrebisTvis, romlebic sawyis ganacxadSi ar yofila moxseniebuli, ar 
wydeba im TariRamde, roca saCivari pirvelad waredgineba sasamarTlos 
(ix. Majski v. Croatia, # 33593/03, § 33, 1 ivnisi, 2006, masSi citirebulia 
Allan v. the United Kingdom (dec.), # 48539/99, 28 agvisto, 2001). Sesabamisad, 
ganacxadis es nawili eqvsTviani vadis darRveviT Sevida sasamarTloSi 
da, Sesabamisad, sasamarTlo masze, konvenciis 35-e muxlis 1-li da me-4 
punqtebis Tanaxmad, ar imsjelebs.

B. saqmis arsebiTi mxareebi 

1.  mxareTa argumentebi

(a)  ganmcxadebeli

95. ganmcxadebeli amtkicebda, rom misi dakavebis Semdgom igi moaTav-
ses iseT pirobebSi, sadac moklebuli iyo efeqtian iuridiul rCevas da 
aiZules sxvadasxva danaSauli eRiarebina. ganmcxadebeli acxadebda, rom 
gamomZiebelma mas ganzrax SeuSala xeli, advokatad K. daeqiravebina. gan-
mcxadebeli aseve irwmuneboda, rom misma dedam Svilis dakavebis Sesaxeb 
pirvelad 2001 wlis 6 Tebervals, mesame pirisagan Seityo. 2001 wlis Te-
bervalsa da martSi ganmcxadebels ufleba ar misces, dedas Sexvedroda, 
usafrTxoebis miznebidan gamomdinare. gamomZiebelma A.-m ganmcxadeblis 
deda mcdar gzas daayena, roca mas uTxra, rom batoni pavlenko kmayofi-
li iyo advokat D.-s momsaxurebiT da sxva advokati ar sWirdeboda. gan-
mcxadeblis winaaRmdegobis miuxedavad, D. kvlav mis uflebadamcvelad 
rCeboda, Tumca, masTan pirad konsultaciebze uars ambobda. „saubrebis“ 
dros ganmcxadebeli scemes da daaSines policiis oficrebma, romlebic 
masTan rigrigobiT muSaobdnen. am dakiTxvebs advokati ar eswreboda da 
ubralod xels awerda gamomZieblis/gamomZieblebis mier dakiTxvis oqme-
bs. iZuleba mtkicdeboda droebiTi moTavsebis centrSi gamomZiebelTa 
da oficerTa mier ganmcxadebelTan gatarebuli drois xangrZlivobasa 
da advokatis TandaswrebiT Catarebuli dakiTxvis xangrZlivobas Soris 
sxvaobiTac. ganmcxadebels, romelic yovelgvari iuridiuli rCevis ga-
reSe, policielTa xelSi mudmivi muqarisa da arasaTanado mopyrobis 
obieqti gaxda, aRiarebis garda sxva arCevani aRar darCa. yoveli aseTi 
SemTxvevis dros igi mihyavdaT gamomZiebelTan, romelic aRiarebiT Cve-
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nebebs iwerda. droebiTi moTavsebis centrSi ganmcxadeblis gaurkveveli 
vadiT moTavsebis mizani swored is iyo, rom policiis oficrebs Sesa-
Zlebloba hqonodaT, misgan aRiarebiTi Cvenebebi moepovebinaT. arc erT 
oficers  ar hqonda mis saqmeze muSaobis uflebamosileba - maTi ganmcxa-
debelTan vizitis erTaderTi mizezi masze zewola iyo.

(b) mTavroba

96. mTavrobis mtkicebiT, 2001 wlis 3 Tebervals ganmcxadebels ec-
noba misi saproceso uflebebis Sesaxeb, iuridiuli daxmarebis uflebis 
CaTvliT. ganmcxadebelma nebayoflobiT Tqva uari am uflebiT sarge-
blobaze. gamomZiebelma ganmcxadeblis dedas Svilis dakavebis Sesaxeb 
2001 wlis 4 Tebervals acnoba, magram man ganmcxadeblisTvis advokatis 
daqiraveba 2001 wlis 6 martamde daagviana. batoni pavlenkosTvis dedas-
Tan Sexvedraze uari aravis uTqvams. ganmcxadebels sakuTari surviliT 
romelime konkretuli advokati ar mouTxovia. gamoZiebis interesebi-
dan gamomdinare, gamomZiebelma mas saxazino wesiT arCeuli advokati D. 
dauniSna. 2001 wlis 13, 20 da 26 Tebervals ganmcxadebelma ramdenime 
sisxlissamarTlebrivi danaSauli aRiara; mis aRiarebiT Cvenebebs ga-
momZiebelma werilobiTi forma misca. dakiTxvebs advokati ar daswrebia, 
sanam aRiareba ar CaiTvala sagamoZiebo RonisZiebad, ra drosac aucile-
beli iyo iuridiuli warmomadgenlis monawileoba. nebismier SemTxvevaSi, 
ganmcxadebels erovnuli organoebisTvis saCivriT ar miumarTavs, rom 
zemoaRniSnul TariRebSi dakiTxvebs advokati ar daaswres. ganmcxade-
belma misi aRiarebiTi Cvenebebi daadastura 2001 wlis 13, 15, 18, 21 da 27 
Tebervals dakiTxvebisas, romlebsac advokati D.-c eswreboda. advoka-
tis arakompetenturobaze araviTari miniSneba ar yofila. ganmcxadeblis 
sxeulze 2001 wlis TebervalSi aranairi dazianeba ar dafiqsirebula. 
2001 wlis 6 martidan ganmcxadeblis interesebs icavda kerZod daqirave-
buli advokati, batoni S.-i. ganmcxadebelma dumilis uflebiT sargeblo-
ba gadawyvita. Tumca, 2001 wlis 15 marts ganmcxadebeli aqtiur monawi-
leobas iRebda danaSaulis adgilis monaxulebaSi da igi dakiTxes ori 
adamianis mkvlelobis saqmesTan dakavSirebiT, advokat S.-is Tandaswre-
biT. 2001 wlis 23 marts ganmcxadebelma formalurad uari ganacxada 
advokat D.-s momsaxurebaze. 2001 wlis 21 aprils dafiqsirebuli dazia-
nebebi 2001 wlis TebervalSi micemul aRiarebiT CvenebebTan kavSirSi 
ar iyo da ganmcxadebels miayenes Tanamesakneebma im periodSi, roca igi 
ukve sargeblobda kerZo advokatis momsaxurebiT. nebismier SemTxvevaSi, 
ganmcxadebelma uari ganacxada, daefiqsirebina saCivari am incidentTan 
dakavSirebiT. saqmis ganmxilvelma sasamarTlom Seiswavla ganmcxadeblis 
dayenebuli braldebebi arasaTanado mopyrobasTan dakavSirebiT da mis 
ganxilvaze uari Tqva dausabuTeblobis safuZvliT. saqmis ganmxilvelma 
sasamarTlom aRiarebiTi Cvenebebi gaiTvaliswina sasjelis Semsubuqebis 
mizniT.
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2.  sasamarTlos Sefaseba

(a) zogadi principebi

(i)  TviTinkriminaciis winaaRmdeg privilegiebi da iuridiuli daxmareba 

97. konvenciis me-6 muxlis 1-li punqti, rogorc wesi, iTxovs, rom   
policiis mier eWvmitanilis pirveli dakiTxvisTanave, mas xeli miuwvde-
bodes advokatze, Tu calkeuli saqmis konkretul garemoebaTa fonze 
cxadi araa, rom arsebobs aSkara safuZvlebi am uflebis SesazRudad (ix. 
Salduz v. Turkey [GC], # 36391/02, § 55, 27 noemberi, 2008; ix. aseve Dayanan v. 
Turkey, # 7377/03, §§ 29-34, 13 oqtomberi, 2009). roca aSkara, gardauvali 
safuZvlebiT advokatze xelmisawvdomobis SezRudva, gamonaklisis saxiT, 
gamarTlebulia, amgvari SezRudva - rogoric unda iyo misi safuZveli 
- arasaTanado gavlenas ar unda axdendes me-6 muxliT gaTvaliswinebul 
braldebulis uflebebze (ibid). dacvis uflebebi, principSi, gamouswore-
blad irRveva, roca piris msjavrdebis dros gamoiyeneba TviTinkrimina-
ciuli gancxadebebi, gakeTebuli policiis mier dakiTxvis dros, advoka-
tis monawileobis gareSe. 

98. sasamarTlo xazs usvams, rom sisxlis samarTlis danaSaulSi bral-
debul pirs, romelsac Tavis TviTon dacva ar surs, unda SeeZlos misi 
arCeuli advokatis iuridiuli daxmarebiT sargebloba  (ix. Campbell and 
Fell v. the United Kingdom, 28 ivnisi, 1984, § 99, Series A # 80, da Pakelli v. Germany, 
25 aprili, 1983, § 31, Series A # 64). erovnul sasamarTlos SeuZlia SezRu-
dos  braldebulis survili iuridiul warmomadgenelTan dakavSirebiT, 
roca arsebobs relevanturi da sakmarisi safuZvlebi imis dasadgenad, 
rom es marTlmsajulebis interesebisaTvis aucilebelia (ix. Croissant v. 
Germany, 25 seqtemberi, 1992, §§ 29 da 30, Series A # 237-B). 

99. klientisTvis advokatis daniSvna TavisTavad ar uzrunvelyofs am 
advokatis mier miwodebuli daxmarebis efeqtianobas (ix. Czekalla v. Por-
tugal, # 38830/97, § 60, ECHR 2002 VIII). Tumca, saxelmwifo pasuxs ver age-
bs saxazino advokatis daSvebul yvela xarvezze. iuridiuli profesiis 
saxelmwifosagan damoukideblobidan gamomdinare, damcvelis saqcieli, 
ZiriTadad, dasacav pirsa da mis advokats Soris gansaxilveli sakiTxia, 
iqneba es saxazino wesiT daniSnuli, Tu kerZod daqiravebuli advoka-
ti. uflebamosili erovnuli organoebi, konvenciis me-6 muxlis me-3(c) 
punqtiT, valdebulni arian, Caerion am urTierTobaSi, roca saxazino 
advokatis araefeqtianoba aSkaraa da raRac saSualebiT es maTTvis cxadi 
gaxda (ibid).

100. rac Seexeba TviTinkriminaciis winaaRmdeg privilegias da dumi-
lis uflebas, sasamarTlo xazs usvams, rom eseni aris zogadad aRia-
rebuli saerTaSoriso standartebi, romlebzec agebulia samarTliani 
procedura. maTi mizania, daicvas braldebuli Sesabamis organoTa mxri-
dan arasaTanado iZulebisagan da, amgvarad, Tavidan aicilos usamarT-
loba da uzrunvelyos me-6 muxlis miznebis dacva (ix. Bykov v. Russia [GC], 
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# 4378/02, § 92, sxva gadawyvetilebebTan erTad). adamians aqvs ufleba, 
ar misces Cveneba sakuTari Tavis winaaRmdeg. am uflebis pativiscema, 
pirvel rigSi, niSnavs braldebulis survilis pativiscemas, gamoiyenos 
dumilis ufleba da gulisxmobs saqmeSi sisxlissamarTlebrivi devniT 
braldebulis winaaRmdeg bralis damtkicebas ise, rom misgan mtkicebu-
lebas ar moipoveben iZulebiT an zewolis meTodebis gamoyenebiT, misi 
survilis sawinaaRmdegod. imis ganxilvisas, ugulebelyves Tu ara Tvi-
Tinkriminaciis winaaRmdeg privilegiis ZiriTadi arsi, sasamarTlom unda 
Seiswavlos iZulebis buneba da xarisxi, unda gamoikvlios procedurebSi 
Sesabamisi garantiebis arseboba da amgvarad mopovebuli masalebis gamo-
yenebis xarisxi (ibid). 

101. sasamarTlo xazs usvams sagamoZiebo etapis mniSvnelobas sisxlis 
samarTalwarmoebis momzadebisTvis, radgan am etapze mopovebuli mtki-
cebuleba gansazRvravs sasamarTlo ganxilvisas sisxlis samarTlis dana-
SaulSi braleulobis sakiTxis ganxilvis farglebs (ix. Salduz, citirebu-
lia zemoT, § 54). amave dros, samarTalwarmoebis am etapze braldebuli 
Tavs gansakuTrebulad mowyvladad grZobs da am SegrZnebas kidev ufro 
aZlierebs is faqti, rom sisxlis samarTlis saproceso kanonmdebloba 
TandaTan ufro rTuldeba, gansakuTrebiT, mtkicebulebaTa mopovebisa 
da maTi gamoyenebis nawilSi. saqmeTa umetesobaSi am mowyvladi SegrZne-
bis saTanado kompensireba xdeba advokatis daxmarebiT, romlis movaleo-
ba, sxva valdebulebebTan erTad, aris imis uzrunvelyofa, rom bralde-
bulma sakuTari Tavis winaaRmdeg ar misces Cveneba.  es ufleba marTlac 
gulisxmobs, rom piris winaaRmdeg brali damtkicdes sisxlissamarTle-
brivi devniT, ise, rom mtkicebulebaTa mopoveba ar moxdes iZulebis an 
zewolis meTodebis gamoyenebiT, braldebulis survilis sawinaaRmdegod 
(ix. Jalloh v. Germany [GC], # 54810/00, § 100, ECHR 2006-...,da Kolu v. Turkey, # 
35811/97, § 51, 2 agvisto, 2005). adreul etapze advokatze xelmisawvdo-
moba aris saproceso garantiebis nawili, romelsac sasamarTlo gansa-
kuTrebul yuradRebas uTmobs imaze msjelobisas, proceduriT dairRva 
Tu ara TviTinkriminaciis winaaRmdeg privilegiis arsi (ix. mutatis mutan-
dis, Jalloh, citirebulia zemoT, § 101). 

(ii) uflebiT sargeblobaze uaris Tqma

102. sasamarTlo xazgasmiT aRniSnavs, rom konvenciiT garantirebuli 
uflebiT sargeblobaze uaris Tqma - ramdenadac es dasaSvebia - romelime 
mniSvnelovan sazogadoebriv interess ar unda ewinaaRmdegebodes, unda 
Camoyalibdes naTlad da Tan unda axldes Sesabamisi minimaluri garan-
tiebi (ix. Sejdovic v. Italy [GC], # 56581/00, § 86, ECHR 2006 ...). metic, sanam 
braldebuli me-6 muxliT daculi mniSvnelovani uflebiT sargeblobaze 
sabolood ityvis uars sakuTari qmedebiT, Sesabamisi organoebi unda 
darwmundnen, rom man gonivrulad gaacnobiera, ra Sedegebi mohyveba mis 
amgvar qmedebas (ix. Talat Tunç v. Turkey, # 32432/96, § 59, 27 marti, 2007, da 
Jones v. the United Kingdom (dec.), #30900/02, 9 seqtemberi, 2003).

pavlenko ruseTis winaaRmdeg



195

(b) winamdebare saqmeSi zogadi principebis gamoyeneba

(i) winaswari patimrobis dros iuridiuli daxmarebiT sargebloba

103. sasamarTlo iTvaliswinebs, rom winaswari patimrobis periodTan 
dakavSirebuli ganmcxadeblis saCivari sam nawiliania:

 _ ganmcxadebels ufleba ar mieca, advokati misi survilisamebr 
daeqiravebina (batoni K. an misi ojaxis mier daqiravebuli meore 
advokati);

 _ saxazino wesiT daniSnuli advokati D. arakompetenturi iyo;
 _ zemoxsenebulis Sedegad, ganmcxadebelma danaSaulebi aRiara, 

radgan ver isargebla efeqtiani iuridiuli daxmarebiT.  

104. sasamarTlo Tvlis, rom ganmcxadeblis saqmeSi mTavari sakiTxia 
is, rom mas, Zaladobrivi gziT, sakuTari Tavis winaaRmdeg Cveneba miace-
mines da am dros igi ver sargeblobda efeqtiani iuridiuli daxmarebiT.

105. sasamarTlo iTvaliswinebs, rom mxareebi rig faqtebze ver Tanxm-
debian, gansakuTrebiT ki im garemoebebze, romlebSic ganmcxadebelma 
mkvlelobebi aRiara.

106. pirvel rigSi, sawinaaRmdego samxilis gareSe, sasamarTlo upi-
ratesobas aniWebs ganmcxadeblis arguments, rom mas, dakavebis Semdeg, 
ufleba ar misces axloblebs dakavSireboda. ar arsebobs imis damadas-
turebeli mtkicebuleba, rom gamomZiebelma ganmcxadeblis dakavebis 
Sesaxeb dauyovnebliv acnoba mis ojaxs an ganmcxadebelma mas sTxova, 
rom es ar gaekeTebina. sasamarTlo Tvlis, rom dakavebulisTvis Sesa-
Zleblobis micema, misi dakavebis Sesaxeb acnobos ojaxis wevrebs, mniS-
vnelovani garantiaa ukanono dapatimrebis winaaRmdeg da miznad isaxavs, 
daexmaros dakavebuls gadawyvetilebis miRebaSi iuridiuli daxmarebis 
uflebiT sargeblobasTan dakavSirebiT, aseve imaSi, rom man isargeblos 
TviTinkriminaciis winaaRdeg privilegiiT da dumilis uflebiT (ix. aseve 
zemoT punqtebi 61 da 62).  sasamarTlo Tvlis, rom 2001 wlis 3 - 6 Teber-
vals ganmcxadebelma ukve mowyvlad mdgomareobaSi igrZno Tavi.

107. mTavrobam ganacxada, rom ganmcxadebels ar gamouxatavs survili, 
sasamarTloSi warmoedgina advokat K.-s. sasamarTlo saWirod ar Tvlis 
daadginos, ganmcxadebelma konkretulad batoni K. moiTxova Tu ara ad-
vokatad da arsebobda Tu ara kanonieri interesTa konfliqti, ramac K.-s 
xeli SeuSala ganmcxadeblis interesebi daecva (ix. zemoT punqti 10).  fa-
qti erTia, rogorc sasamarTlo ganxilvisas gamomZiebelma daadastura 
(ix. zemoT punqti 32), ganmcxadebels sakuTari Tavis TviTonve dacva ar 
surda da moiTxova advokati. amgvarad, xelisuflebis organoebs evale-
bodaT ganmcxadeblis am uflebiT sargeblobis uzrunvelyofa, magali-
Tad, misi dakavSireba advokatTan telefoniT an raime sxva saSualebiT. 
ganmcxadebelma sakmarisad naTlad Camoayaliba sakuTari ganzraxva, misi 
uflebebi advokats daecva. Sesabamisad, sagamoZiebo organoebi valde-
bulni iyvnen, uzrunveleyoT misTvis iuridiuli daxmarebis uflebiT 
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sargebloba, Tuki ar arsebobda Zalzed mniSvnelovani faqtorebi, rac 
misTvis advokatze xelmisawvdomobis uflebiT sargeblobaze uars ga-
amarTlebda (ix. Panovits v. Cyprus, # 4268/04, § 66, 11 dekemberi, 2008, da 
Pishchalnikov v. Russia, # 7025/04, § 73, 24 seqtemberi, 2009).

108. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom ganmcxadebels 
saxazino advokatis momsaxureba 2001 wlis 6 Tebervlamde ar SesTavazes, 
anu dakavebidan ramdenime dRis ganmavlobaSi. sasamarTlo iRebs argu-
ments, rom marTlmsajulebis interesebidan gamomdinare, ganmcxadebels 
ufaso iuridiuli daxmarebiT unda esargebla. imis gaTvaliswinebiT, rom 
konvenciis mizania, uzrunvelyos praqtikuli da efeqtiani uflebebiT 
sargebloba, sasamarTlo msjelobs advokat D.-s mier miwodebuli dax-
marebis efeqtianobaze. sxva sityvebiT, sasamarTlom unda gansazRvros, 
gamomZieblis mier daniSnuli saxazino advokatis daxmareba, saqmis gare-
moebebSi, sakmarisi iyo Tu ara me-6 muxlis garantiebis dasacavad, ker-
Zod ki, TviTinkriminaciis winaaRmdeg privilegiisa da dumilis uflebis 
efeqtianad sargeblobis uzrunvelsayofad. 

109. 2001 wlis 6 da 7 Tebervals ganmcxadebelma uari ganacxada ad-
vokat D.-s momsaxurebaze, radgan igi dedis daqiravebul advokats elo-
deboda da, rogorc Cans, D.-s ar endoboda. ganmcxadebelma dumilis 
uflebis gamoyeneba arCia. Tumca, qvemoT aRniSnul garemoebebSi, 2001 
wlis 13, 20 da 26 Tebervals, man gansakuTrebiT mZime danaSaulebi aRia-
ra. batoni D. ganmcxadeblis advokatad iTvleboda da oqmis xelmowe-
ra evaleboda. Tumca, arsebuli masalebis Seswavlis fonze, sasamarTlo 
miiCnevs: arsebobs seriozuli safuZvlebi imis sarwmunod, rom Sesabamisi 
periodis ganmavlobaSi ganmcxadebeli araerTxel daikiTxa, efeqtiani iu-
ridiuli daxmarebis miRebis gareSe. 

110. marTlac, mas Semdeg, rac ganmcxadebelma msxverpl F.-Tan daka-
vSirebiT  aRiarebiTi Cveneba pirvelad misca, Sesabamisma organoebma Se-
qmnes gamomZiebelTa jgufi „saqmis sirTulisa da Casatarebeli samuSaos 
didi odenobis gamo“. metic, policiis departamentma ramdenime oficers 
daavala, „rigi operatiuli da samZebro samuSaoebiT“ gaerkviaT, monawi-
leobda Tu ara ganmcxadebeli adgilobrivi universitetis qali stu-
dentebis gauCinarebis saqmeSi.  sasamarTlo ar gamoricxavs, rom F.-sa da 
G.-s saqmeebSi yofiliyo konretuli garemoebebi, magaliTad, saerTo mo-
dus operandi, romelic warmoSobda ganmcxadeblis winaaRmdeg gonivrul 
eWvs, am konkretuli saqmeebis miRma. 

111. rogorc ganmcxadeblis mier Sida sasamarTlo ganxilvasa da evro-
puli sasamarTlos winaSe warmodgenili mnaxvelTa saregistracio Jur-
nalis amonaweridan irkveva, policiis sxvadasxva oficeri ganmcxadebels 
yoveldRiurad, rigrigobiT stumrobda xolme droebiTi moTavsebis cen-
trSi. mniSvnelovania is faqti, rom ar yofila warmodgenili sarwmuno 
axsna-ganmarteba, ratom iyo gansxvaveba winaswari patimrobis centrSi 
ganmcxadebelTan, erTi mxriv, policiis oficrebisa da gamomZiebelTa 
vizitebis droebsa da, meore mxriv, advokat D.-s iq yofnis dros Soris. 
advokati eswreboda mxolod gamomZieblis dakiTxvebs an sxvadasxva saga-
moZiebo RonisZiebebs, magaliTad, fotoze amocnobis proceduras. ver 
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mtkicdeba, rom ganmcxadebelma sakuTari surviliT Tqva uari advokatis 
daxmarebaze, policiis oficrebTan zemoaRniSnuli „saubrebis“ gaTva-
liswinebiT. sasamarTlos ar mieca saSualeba gaerkvia, rom es “saubre-
bi“ ganmcxadeblis Semdgom aRiarebul danaSaulebs ar exeboda. faqto-
brivad, mopasuxe saxelmwifos ar ucdia naTeli moefina am „saubrebis“ 
SinaarsisTvis, raTa gaefanta eWvebi maTi arasaTanado xasiaTis Sesaxeb 
(SeadareT saqmes Ebbinge v. the Netherlands (dec.), # 47240/99, ECHR 2000 IV, 
dakiTxvis konkretul teqnikur saSualebaTa gamoyenebis Sesaxeb).

112. miuxedavad rTuli situaciisa, romelSic samarTalwarmoebis am 
etapze ganmcxadebeli aRmoCnda, sasamarTlo Tvlis, rom advokat D.-s 
misi klientisTvis  araferi gaukeTebia, man mxolod ramdenjerme moawera 
xeli oqmebs (ix. Sesadareblad, Kuralić v. Croatia, # 50700/07, § 48, 15 oqtom-
beri, 2009). es gansakuTrebiT savalaloa, policielTa zemoxsenebuli 
vizitebis gaTvaliswinebiT. sasamarTlo aseve dadgenil faqtad Tvlis, 
rom ganmcxadebels ufleba ar mieca, Sexvedroda axloblebs 2001 wlis 
Tebervlis ganmavlobaSi  (ix. zemoT punqti 32).

113. is faqti, rom ganmcxadebelma advokat D.-s momsaxurebaze uari 
ganacxada, aSkarad mianiSnebs, rom mas iuridiul warmomadgenlobasTan 
dakavSirebiT seriozuli sirTuleebi hqonda. Tumca, gamomZieblebi, 
miuxedavad ganmcxadeblis mier advokat D.-s momsaxurebaze uarisa, kma-
yofilebi iyvnen, rom es advokati saTanadod icavda ganmcxadebels ga-
moZiebis mimdinareobisas. gamomZiebelTa interesi, gamoZieba Sedegianad 
warmarTuliyo da, Sedegad, sxva danaSaulebic gaxsniliyo ganmcxadeblis 
SesaZlo aRiarebaTa gziT, maT ar aTavisuflebda valdebulebisagan, Tva-
li edevnebiaT dacvis efeqtianobisTvis. 

114. sasamarTlos azriT, zemoaRniSnuli msjelobebidan bevri mniS-
vnelovani xarvezi ikveTeba winaswari gamoZiebis etapze ganmcxadeblis 
iuridiuli daxmarebis uflebiT sargeblobasTan dakavSirebiT.

(ii) mtkicebulebis gamoyeneba sasamarTlo ganxilvaze 

115. sasamarTlom mxedvelobaSi miiRo ganmcxadeblis aRniSnuli Tan-
mxlebi saCivrebic. isini ZiriTadad exeboda sasamarTlo ganxilvaze mis 
winaaRmdeg arsebul mtkicebulebaTa da misi aRiarebiTi Cvenebebis gamo-
yenebas. amasTan dakavSirebiT sasamarTlo xazs usvams, rom mis funqcie-
bSi ar Sedis erovnuli sasamarTlos mier savaraudod daSvebuli faqto-
brivi an samarTlebrivi Secdomebis ganxilva, Tu am SecdomebiT ar irR-
veva konvenciiT daculi uflebebi da Tavisuflebebi. me-6 muxli icavs 
samarTliani sasamarTlo ganxilvis uflebas da igi ar adgens ganxilvisas 
mtkicebulebaTa dasaSvebobis Sesaxeb raime wess, rac upirvelesad ero-
vnuli kanonmdeblobiT regulirdeba (ix. Jalloh, citirebulia zemoT, § 94 
da Teixeira de Castro v. Portugal, 9 ivnisi, 1998, § 34, Reports 1998-IV). maSasadame, 
sasamarTlos funqciebSi ar Sedis imaze msjeloba, garkveuli tipis mt-
kicebulebebi - magaliTad, erovnuli kanonmdeblobiT ukanonod mopove-
buli mtkicebulebebi - unda iyos Tu ara daSvebuli, an ganmcxadebeli 
marTlac iyo Tu ara damnaSave. sasamarTlo swavlobs sakiTxs, iyo Tu 
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ara samarTliani mTliani samarTalwarmoebis procesi, mtkicebulebaTa 
mopovebis meTodebis CaTvliT. 

116. amgvarad, sasamarTlom adre ganxilul saqmeebSi CaTvala, rom 
mTliani samarTalwarmoebis procesis samarTlianobis dadgenisas ga-
saTvaliswinebelia, iyo Tu ara daculi dacvis mxaris uflebebi. kerZod, 
mieca Tu ara SesaZlebloba ganmcxadebels, gaesaCivrebina mtkicebuleba-
Ta sandooba da maTi gamoyeneba (ix. Panovits, citirebulia zemoT, § 82). 
amas garda, mxedvelobaSia misaRebi mtkicebulebis xarisxi, imis CaTvliT, 
warmoSobs Tu ara eWvs misi sandoobis an sarwmunoobis Sesaxeb garemoebe-
bi, romlebSic is moipoves (ibid). marTlac, roca sadavoa mtkicebulebaTa 
sandooba, kidev ufro met mniSvnelobas iZens samarTliani procedurebis 
arseboba am mtkicebulebaTa dasaSvebobis gansaxilvelad (ix. Allan v. the 
United Kingdom, # 48539/99, § 47, ECHR 2002 IX).

117. winamdebare saqmeSi, saqmis sasamarTlo ganxilvaze ganmcxadeblis 
damnaSaved cnobisas, erovnuli sasamarTlo daeyrdno winaswari gamoZie-
bis etapze mis aRiarebiT Cvenebebs da sxva konkretul mtkicebulebebs, 
maT Soris, 2001 wlis TebervalSi ganmcxadeblis CvenebaTa safuZvel-
ze mopovebul sxvadasxva nivTmtkicebas (ix. zemoT punqtebi 34-39). sa-
samarTlom ukve imsjela im garemoebebze, romlebSic am mtkicebulebaTa 
mopoveba moxda da Tvlis, rom es garemoebani eWvs badebs aRiarebiTi 
Cvenebebis sandoobasTan dakavSirebiT. igi aseve iTvaliswinebs, rom ro-
gorc pirveli instanciis, aseve saapelacio sasamarTlom, imsjeles wi-
naswari gamoZiebis dros ganmcxadeblis iuridiuli daxmarebis uflebis 
savaraudo darRvevis Sesaxeb. maT aseve ganixiles ganmcxadeblis bral-
debebi arasaTanado mopyrobiTa da zewoliT aRiarebiTi Cvenebebis mopo-
vebis Sesaxeb (ix. zemoT punqtebi 32, 33 da 40). Tumca, aRsaniSnavia, rom 
ganmcxadebels ar gausaCivrebia procedura, romliTac sasamarTloebma 
miiRes gadawyvetileba mtkicebulebaTa, maT Soris, misi aRiarebiTi Cve-
nebebis, dasaSvebobis Sesaxeb (cf. Bykov [GC], citirebulia zemoT, § 95). mas 
arc konkretuli argumentebi wamouyenebia sxva mtkicebulebebis, ker-
Zod, eqspertTa daskvnebis an mowmeTa Cvenebebis dasaSvebobasa an arasak-
maris bunebasTan dakavSirebiT.

118. nebismier SemTxvevaSi, sasamarTlo amasTan dakavSirebiT damate-
biTi daskvnebis gamotanas saWirod ar miiCnevs, radgan ukve dadginda, 
rom gaumarTlebeli iyo ganmcxadeblis advokatiT sargeblobis ufleba-
ze SezRudvebis daweseba winaswari gamoZiebis etapze. sasamarTlo dama-
tebiT aRar ganixilavs, Tu ra gavlena moaxdina am SezRudvam ganmcxade-
blis winaaRmdeg warmarTuli sisxlis samarTalwarmoebis procesis zo-
gad samarTlianobaze (ix. Pishchalnikov, citirebulia zemoT, § 81, da Öngün 
v. Turkey, # 15737/02, §§ 34 da 35, 23 ivnisi, 2009).

(iii) daskvna

119. amgvarad, miuxedavad imisa, rom sasamarTlo ganxilvis dros gan-
mcxadebels SeeZlo, mxareTa SejibrebiTobis principze dayrdnobiT, iu-
ridiuli daxmarebis gamoyenebiT, mis winaaRmdeg arsebuli mtkicebule-
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bebi gaesaCivrebina, sasamarTlo kvlav xazs usvams zemoaRniSnul daskvne-
bs winaswari gamoZiebis etapze iuridiul daxmarebasTan dakavSirebiT da 
adgens, rom im etapze iuridiul daxmarebasTan dakavSirebiT arsebulma 
xarvezebma mniSvnelovnad daaknina dacvis pozicia arsebiT ganixlvaze.

120. Sesabamisad, dairRva konvenciis me-6 muxlis 1-li punqti, me-3(c)  
punqtTan erTobliobaSi.

IV. konvenciis sxva savaraudo darRvevebi

121. ganmcxadebeli konvenciis me-3 muxlis safuZvelze Cioda, rom igi 
ramdenjerme scemes rogorc dakiTxvis warmmarTvelma pirebma, aseve Ta-
namesakneebma. dabolos, ganmcxadebeli amtkicebda, rom droebiTi moTa-
vsebis centrSi misi didi droiT moTavseba, aseve misi binis gaCxreka da 
dayadaReba, arRvevda konvenciis me-3, me-5 da me-8 muxlebs. 

122. sasamarTlom ganixila ganmcxadeblis warmodgenili winamdebare 
saCivrebi. sasamarTlom Seiswavla mis xelT arsebuli saqmis masalebi 
da daadgina, rom maTSi konvenciiTa da misi oqmebiT gaTvaliswinebuli 
uflebebisa da Tavisuflebebis darRvevis raime faqti ar ikveTeba. Se-
sabamisad, ganacxadis es nawili aSkarad dausabuTeblad cxaddeba, kon-
venciis 35-e muxlis me-3 da me-4 punqtebis Sesabamisad.

V. konvenciis 41-e muxlis gamoyeneba

123. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A. ziani

124. ganmcxadebelma aramaterialuri zianis sanacvlod 100 000 evro 
moiTxova.

125. mTavrobam am moTxovnas gadametebuli uwoda da gaaprotesta.
126. sasamarTlo, dadgenili darRvevebis bunebis gaTvaliswinebiT da 

samarTlianobis principze dayrdnobiT, ganmcxadebels aramaterialuri 
zianis sanacvlod aniWebs 3 000 evros, amas emateba nebismieri gadasaxadi, 
romliTac SeiZleba daibegros es Tanxa.

127. rac Seexeba konvenciis me-6 muxlis 1-l da me-3 (c) punqtebTan 
dakavSirebiT gamotanil daskvnas, sasamarTlo xazs usvams, rom ganmcxa-
deblis mimarT, me-6 muxliT garantirebuli uflebebis darRvevis miuxe-
davad, gamamtyunebeli ganaCeni dadga. igi, SeZlebisdagvarad, iseT mdgo-
mareobaSi unda aRmoCndes, rom am punqtis debulebebiT isargeblos. amis 
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gamosasworeblad yvelaze saTanado forma iqneba, principSi, Sesabamisi 
samarTalwarmoebis ganaxleba, moTxovnis SemTxvevaSi (ix. Somogyi v. Italy, # 
67972/01, § 86, ECHR 2004-IV, da Bocos-Cuesta v. the Netherlands, # 54789/00, § 
82, 10 noemberi, 2005).  sasamarTlo am sakiTxTan dakavSirebiT aRniSnavs, 
rom sisxlis samarTlis saproceso kodeqsis 413-e muxli sisxlis samar-
Talwarmoebis ganaxlebis saSualebas iZleva, Tu sasamarTlo konvenciis 
darRvevas daadgens.

B. xarjebi da  danaxarjebi 

128. ganmcxadebelma aseve moiTxova 51 930 evro erovnuli sasamarT-
loebis winaSe xarjebisa da danaxarjebisaTvis, sisxlis samarTalwar-
moebis dros advokat S.-is anazRaurebis CaTvliT, da 1 105 evro evropis 
sasamarTloSi gaweuli danaxarjebisTvis, misi dedis mier batoni proko-
fievisTvis gadaxdili anazRaurebis, aseve safosto, aslebis gadaRebis 
da Targmanis xarjebis CaTvliT. 

129. mTavrobam aRniSnuli moTxovna gaaprotesta, rogorc aragoni-
vruli da ganacxada, rom mas gansaxilvel samarTalwarmoebasTan kavSiri 
ar aqvs.

130. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels 
SeuZlia xarjebisa da danaxarjebis moTxovna, roca naCvenebia, rom es 
Tanxebi realurad da saWiroebisamebr daixarja da Tanxis miTiTebuli  
odenoba gonivrulia. mis xelT arsebuli informaciis, aRniSnuli kri-
teriumebis da im faqtis gaTvaliswinebiT, rom ganmcxadebelma 850 evro 
ukve miiRo sasamarTlosagan iuridiuli daxmarebis saxiT, reglamentis 
92-e wesis Tanaxmad, sasamarTlo gonivrulad miiCnevs, rom ganmcxade-
bels mTliani xarjebisa da danaxarjebisaTvis 1 600 evro mianiWos. amas 
daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa.

C. sauravi

131. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. acxadebs dasaSvebad Semdeg saCivrebs: sisxlis samarTalwarmoebis wi-

naswari gamoZiebis etapze savaraudo darRvevebis Sesaxeb;  2002 wlis 7-27 
ivniss ganmcxadeblis patimrobis pirobebis Sesaxeb da dacvis efeqtiani 
saSualebebis savaraudo ararsebobis Sesaxeb; ganacxadis sxva nawilebs 
acxadebs dauSveblad;

2. adgens, rom konvenciis me-3 muxli ar darRveula;

3. adgens, rom dairRva konvenciis me-13 muxli;
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4. adgens, rom dairRva konvenciis me-6 muxlis 1-li da me-3(c) punqtebi;

5. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyve-
tilebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom gan-
mcxadebels aramaterialuri zianis sanacvlod unda gadauxados 3 000 
(sami aTasi) evro da amas garda nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa. aseve xarjebisa da danaxarjebisaTvis - 1 600 (aTas 
eqvsasi) evro da amas garda nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa. orive Tanxis gadaxda unda moxdes rusul rublebSi 
gadaxdis dRes arsebuli kursiT;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg Tanxis gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba evro-
puli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac unda 
daematos samprocentiani ganakveTi.

6. uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

 Sesrulebulia inglisur enaze da gacxadebulia werilobiT 2010 wlis 1 
aprils, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis Sesa-
bamisad.

andre vampaCi   xristos rozakisi
registratoris moadgile  Tavmjdomare 

 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
wesis me-2 punqtis Tanaxmad, am gadawyvetilebas Tan erTvis mosamarTle 
malinvernis Tanmxvedri azri.

mosamarTle malinvernis Tanmxvedri azri

gadawyvetilebis 127-e punqtSi naTqvamia, rom „rac Seexeba konvenciis 
me-6 muxlis 1-l da me-3 (c) punqtebTan dakavSirebiT gamotanil daskvnas, 
sasamarTlo xazs usvams, rom ganmcxadeblis mimarT, me-6 muxliT garan-
tirebuli uflebebis darRvevis miuxedavad, gamamtyunebeli ganaCeni 
dadga.   igi, SeZlebisdagvarad, iseT mdgomareobaSi unda aRmoCndes, rom 
am punqtis debulebebiT isargeblos. amis gamosasworeblad yvelaze sa-
Tanado forma iqneba, principSi, Sesabamisi samarTalwarmoebis ganaxleba, 
moTxovnis SemTxvevaSi“.

im mizezebis gamo, romelebzec araerTxel misaubria calke an sxva mo-
samarTleebTan, kerZod, mosamarTle SpilmanTan  erTad, me visurvebdi, 
rom es principi, misi mniSvnelobidan gamomdinare, asaxuli yofiliyo 
gadawyvetilebis sarezolucio nawilSi.
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