
adamianis uflebaTa evropuli sasamarTlo 
 

 

saqmeze `golderi gaerTianebuli samefos winaaRmdeg~ (Golder v. the United Kingdom) 
 

gadawyvetilebis misaRebad plenarul sxdomaze sasamarTlos reglamentis 48-e 

muxlze dayrdnobiT adamianis uflebaTa evropuli sasamarTlo Seikriba 

Semdeg mosamarTleTa SemadgenlobiT: 

 

b-nebi  g. baladore palieri, prezidenti, 

  h. mosleri, 

  a. verdrosi, 

  e. rodenburgi, 

  j. kremona, 

q-ni   i. h. pederseni, 

b-nebi  T. vilialmsoni 

  r. risdali, 

  a. bozeri, 

  v. j. ganSof van der meerSi, 

  ser jerald fiTsmorisi, 

 

aseve b-ni m.-a. eiseni, registratori, da b-ni j. f. smiti, registratoris 

moadgile. 

 

imsjela ra  ganmartoebiT, 

 

sasamarTlom gadawyvita: 

 

 

procedura 
 

 

1. goderis saqme evropul sasamarTlos gadaeca didi britaneTisa da 

CrdiloeT irlandiis gaerTianebuli samefos mTavrobis mier (SemdgomSi 

`mTavroba~). saqmes safuZvlad udevs gaerTianebuli samefos winaaRmdeg 

adamianis uflebaTa evropul komisiaSi (SemdgomSi `komisia~) adamianis 

uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis (SemdgomSi 

`konvencia~) 25-e muxlis Tanaxmad Setanili ganacxadi. aRniSnuli ganacxadi 

Setanili iqna gaerTianebuli samefos moqalaqis b-ni sidni elmer golderis 

mier. ganacxadi pirvelad 1969 wels iqna Setanili. srulyofili saxiT 

ganacxadi warmodgenili iqna 1970 wlis aprilSi da registrirebuli iqna 

nomriT #4451/70. komisiis moxseneba, romelic Sedgenilia konvenciis 31-e 

muxlis Sesabamisad, 1973 wlis 5 ivliss gadaeca evropis sabWos ministrTa 

komitets. 

 

2. mTavrobis ganacxadi, romelic Sedgenili iqna konvenciis 48-e muxlis 

Sesabamisad, sasamarTlos registraturaSi 1973 wlis 27 seqtembers iqna 

Setanili, 3 Tvis vadaSi, rogorc es dadgenilia 32-e muxlis 1-li punqtiTa da 

47 muxliT. ganacxadis mizans warmoadgens saqmis sasamarTlosaTvis gadacema 

ganaCenis gamosatanad. mTavroba ar eTanxmeba komisiis mier moxsnebaSi 
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gamoxatul azrs da komisiis mier konvenciis iterpretaciasTan dakavSirebul 

midgomas. 

 

3. 1973 wlis 4 oqtombers registratorma komisiis samdivnodan miiRo komisiis 

moxsenebis 25 asli. 

 

4. 1973 wlis 9 oqtombers sasamarTlos maSindelma prezidentma registratoris 

TandaswrebiT kenWisyriT gamoavlina palatis Svidi mosamarTlidan im xuTi 

mosamarTlis vinaoba, romlebsac monawileoba unda mieRoT saqmis ganxilvaSi. 

palataSi ex officio wevrebad, Sesabamisad, konvenciis 43-e muxlisa da 

sasamarTlos reglamentis 21 (3) (b) muxlis Tanaxmad, Sevidnen ser hamfri 

valdoki, britanuli erovnebis arCeuli mosamarTle, da b-ni g. baladore 

palieri, sasamarTlos vice-prezidenti. danarCeni mosamarTleebi iyvnen b-nebi 

r. kasini, e. rodenburgi, a. favre, T. vilialmsoni da v. j. ganSof van der 

meerSi (konvenciis 43-e muxlisa da reglametis 21-e muxlis me-4 punqtis 

Sesabamisad). prezidentma aseve kenWisyriT gamoavlina Semcvleli 

mosamarTleebi (reglamentis 21 muxlis me-4 punqti). 

 

b-nma g. baladore palierim daikava palatis prezidentis Tanamdeboba 

reglamentis 21-e muxlis me-5 punqtis Sesabamisad. 

 

5. palatis prezidentma registratoris meSveobiT Seityo mTavrobis 

warmomadgenlisa da komisiis delegatebis azri procedurasTan dakavSirebiT. 

1973 wlis 12 oqtombris brZanebiT palatis prezidentma gadawyvita, rom 

mTavrobam warmoadginos sakuTari memorandumi 1974 wlis 31 ianvramde, xolo 

delegatebs ganesazRvroT memorandumis warmodgenis vada mTavrobis mier 

memorandumis warmodgenidan ori Tvis vadaSi. palatis prezidentma aseve 

miuTiTa registrators, raTa am ukanasknels delegatebisaTvis miemarTa 

TxovniT, warmoedginaT sasamarTlosTvis umTavresi dokumentebi moxsenebaSi 

mocemuli CamonaTvalidan. xsenebuli dokumentebi sasamarTlos samdivnom 17 

oqtombers miiRo. 

 

mogvianebiT prezidentma gaagrZela memorandumebis wardgenis vadebi mTavrobis 

warmomadgenlisaTvis 1974 wlis 6 martamde, xolo delegatebisaTvis _ jer 6 

ivnisamde, Semdeg ki 26 ivlisamde (1974 wlis 21 ianvris, 9 aprilisa da 5 ivnisis 

brZanebebi). sasamarTlos registraturam mTavrobis memorandumi miiRo 1974 

wlis 6 marts, xolo komiisiisa – ganmcxadeblis warmomadgenlis 

mimoxilvebTan erTad 26 ivliss. 

 

6. palata ganmartoebiT Seikriba 1974 wlis 7 maiss. ser jerald fiTsmorisma, 

romelic arCeuli iqna sasamarTlos wevrad 1974 wlis ianvarSi ser hamfri 

valdokis nacvlad, daikava Tavisi adgili sasamarTloSi, rogorc britaneTis 

mxridan arCeulma mosamarTlem (konvenciis 43-e muxli da reglamentis 2 

muxlis me-3 punqtis Tanaxmad). 

 

imave dRes palatam ,,mxedvelobaSi miiRo ra is faqti, rom saqme wamoWris 

seriozul sakiTxs, romelic gavlenas axdens konvenciis ganmartebaze,~ 

gadawyvita, saqme gansaxilvelad plenaruli sasamarTlosTvis gadaeca. 
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sasamarTlos axalma prezidentma b-nma g. baladore palierim daikava 

prezidentis Tanamdeboba. 

 

7. mTavrobis warmomadgenelTan da komisiis delegatebTan konsultaciis 

Semdeg sasamarTlos prezidentma 1974 wlis 6 agvistos brZanebiT gadawyvita, 

rom saqmis zepiri mosmena daniSnuliyo 11 oqtombrisaTvis. 

 

8. sajaro mosmena gaimarTa strasburgSi, adamianis uflebaTa SenobaSi, 1974 

wlis 11 da 12 oqtombers. 

 

sasamarTlos winaSe gamocxaddnen: 

 

mTavrobis saxeliT: 

 

b-ni p. fifuti, iuriskonsuli (sagareo da Tanamegobrobis saqmeTa saministro), 

advokati – warmomadgeneli da advokati, 

 

ser frensis veleti, mefis advokati, dedoflis advokati, londonis samefo 

kolejis saerTaSoriso samarTlis profesori, warsulSi sagareo saqmeTa 

saministros iuridiuli mrCeveli,             

 

b-ni g. slini, dedoflis advokati, herefordis sisxlis samarTlis saqmeTa 

ganmxilveli mosamarTle – advokati, 

 

da 

 

ser uiliam deili, mefis advokati, Tanamegobrobis saqmeTa saministros 

yofili   iuridiuli mrCeveli, 

 

b-ni r. m. morisi, administratori, Sinagan saqmeTa saministro, 

      mrCevlebi; 

 

komisiis saxeliT: 

 

b-ni g. sperduti, mTavari delegati, 

b-nebi t. opsali da k. mangani, delegatebi, da 

b-ni n. tapi, dedoflis advokati, romelic komisiis winaSe warmoadgenda 

ganmcxadebels da daxmarebas uwevda delegatebs reglamentis 29 muxlis 1-li 

punqtis meore winadadebis Tanaxmad. 

 

sasamarTlom moismina saxelmwifos mxridan b-ni fifutis, ser frensis 

veletisa da b-ni slinis, xolo komisiis mxridan b-nebis sperdutis, opsalisa 

da tapis argumentebi, agreTve, sasamarTlosa da ramdenime mosamarTlis mier 

dasmul kiTxvebze gacemuli pasuxebi. 

 

saqmis mosmenaze mTavrobam sasamarTlos garkveuli dokumentebi warudgina. 
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faqtebi 
 

 

9. saqmis faqtobrivi garemoebebi mokled Semdegnairad SeiZleba Camoyalibdes: 

 

10. 1965 wels b-ni sidni elmer golderi, dabadebuli 1923 wels, gaerTianebuli 

samefos moqalaqe, msjavrdebuli iqna gaerTianebul samefoSi ZarcvisaTvis, 

romelsac Tan axlda Zalis gamoyeneba. mas miesaja 15 wliT patimroba. 1969 

wels golderi sasjels ixdida parxurstis cixeSi uaiTis kunZulze. 

 

11. 1969 wlis 24 oqtombers cixis im nawilSi, romelSic am dros golderi 

imyofeboda, seriozuli areuloba moxda. 

 

25 oqtombers cixis oficerma, b-nma laridma, romelmac monawileoba miiRo da 

daSavda areulobis CaxSobisas, amoicno Tavdamsxmelebi da ganacxada, rom 

`frezeri gahkioda... frapi, nunani da sxva patimari, romelic me Sesaxedavad 

vici, vgoneb, misi gvari golderia ... gametebiT mirtyamdnen.~ 

 

12. 26 oqtombers golderi da is pirebi, romlebic eWvmitanilni iyvnen 

areulobaSi monawileobaSi, patimrebis ZiriTadi jgufisagan ganacalkeves. 28 

da 30 oqtombers golderi policiis oficrebma dakiTxes. meore dakiTxvis 

dros mas Seatyobines, rom igi eWvmitanili iyo policiis oficerze 

TavdasxmaSi da gaafrTxiles, rom: `faqtebze dayrdnobiT ganxiluli iqneba mis 

winaaRmdeg gamoZiebis warmarTvis mizanSewonilobis sakiTxi cixis oficerze 

Tavdasxmisa da sxeulis dazianebisaTvis~. 

 

13. 25 oqtombersa da 1 noembers golderma parlamentis wevrs, xolo 1969 wlis 

4 noembers ufros konstebls gaugzavna werilebi, romlebSic aRwerda 24 

oqtombers momxdar areulobasa da im usiamovnebebs, romlebsac xsenebuli 

areulobis Sedegad waawyda; cixis mmarTvelma SeaCera es werilebi im motiviT, 

rom golderma ar daayena es sakiTxi im nebadarTuli arxebis meSveobiT, 

romlebic mas gaaCnda adre. 

 

14. meore gancxadebaSi, romelic gakeTda 1969 wlis 5 noembers, leirdma 

Semdegnairad daazusta adre gakeTebuli gancxadeba: 

 

`rodesac patimari golderi vaxsene, me vTqvi: `vgoneb, es iyo golderi, 

romelic iqve iyo frezerTan, freipTan da nunanTan erTad maSin, rodesac 

isini Tavs damesxnen~. 

 

`Tuki es golderi iyo, me ki aSkarad maxsovs, rom davinaxe igi im pirTa 

jgufSi, romlebic yvirodnen da arRvevdnen marTlwesrigs, me ar var 

darwmunebuli, rom man Cemze Tavdasxma ganaxorciela.~ 

 

`mogvianebiT, rodesac nunanma da freipma Semipyres, frezeric iq iyo, magram 

ar maxsovs, vin iyo sxva patimari, Tumca iq iyo ramdenime, romelTagan erT-

erTi gansakuTrebulad gamoirCeoda, magram me ar SemiZlia misi dasaxeleba.~ 

 

7 noembers cixis sxva oficerma gaakeTa gancxadeba, rom 
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`...buntis Ramis umetesi nawili gavatare televizoris oTaxSi im patimrebTan 

erTad, romlebic ar monawileobdnen areulobaSi. 

 

golderi (740007) imyofeboda oTaxSi CemTan erTad da, ramdenadac vici, ar 

miuRia buntSi monawileoba. misi iq yofna SesaZlebelia daadasturos 

oficermac ... romelic garedan axorcielebda Cvens meTvalyureobas~. 

 

golderi imave dRes daabrunes Tavis sakanSi. 

 

15. am dros cixis administracia ganixilavda sxvadasxva gancxadebebs da 10 

noembers moamzada im braldebaTa sia, romlebic unda wayenebodaT patimrebs, 

maT Soris, golders, cixis disciplinis darRvevisaTvis. amasTan 

dakavSirebuli Canaweri Setanili iqna golderis pirad saqmeSi. sabolood mas 

araviTari aseTi braldeba ar wauyenes da pirad saqmeSi Setanil Canawerzec 

gakeTda SeniSvna _ `braldeba ar waeyena~. xsenebuli Canawerebi amoRebuli iqna 

patimris piradi saqmidan 1971 wels komisiis mier ganmcxadeblis saqmis 

ganxilvis dros. 

 

16. 1970 wlis 20 marts golderma peticiiT mimarTa Sinagan saqmeTa ministrs. 

peticiaSi man moiTxova sxva cixeSi gadayvana da, amasTanave, ganacxada: 

 

`me mesmis, rom oficer leirdis mier gakeTebuli gancxadeba, romelic 

SecdomiT mdebs brals 24 oqtombris movlenebSi monawileobaSi, Setanilia 

Cems pirad saqmeSi. veWvob, rom swored am gancxadebis gamo ar ganixila 

adgilobrivma kompetenturma kolegiam Cemi vadamde adre gaTavisuflebis 

sakiTxi~. 

 

`umorCilesad gTxovT, momceT nebarTva, moveTaTbiro Cems advokats, raTa 

aRvZra samoqalaqo sarCeli ciliswamebis kuTxiT am gancxadebasTan 

mimarTebaSi... amavdroulad, mogmarTavT TxovniT, neba daerTos magistrators 

(SezRuduli uflebebis mqone mosamarTle) q-n g.m. biSops, Caataros Cemi piradi 

saqmis damoukidebeli Seswavla. Tuki igi damarwmunebs, rom zemoxsenebuli 

gancxadeba Cemi piradi saqmis Semadgeneli nawili ar aris, me Tanaxma var, 

vaRiaro, rom ciliswamebas ar moutania CemTvis materaluri zarali, garda im 

ori kvirisa, romelic gavatare gancalkevebul sakanSi, ase rom samoqalaqo 

sarCelis aRZvra aRar iqneba saWiro, Tuki bodiSs momixdian 

ciliswamebisaTvis.~ 

 

17. inglisSi msjavrdebul pirTa kontaqti sapatimro dawesebulebis gareT 

myof pirebTan regulirdeba `cixis Sesaxeb~ 1952 wlis kanoniT, masSi Setanili 

cvlilebebiTa da qvemdebare kanonmdeblobiT. 

 

`cixis Sesaxeb~ kanonis 47-e Tavis 1-li qveTavis Tanaxmad, `ministrs SeuZlia 

daadginos wesebi, romlebic exeba patimarTa Soris wesrigis damyarebas, 

marTvas ... da aseve mopyrobas ... disciplinasa da im pirTa kontrols, romelTa 

patimrobac aucilebelia...~ 

 

Sinagan saqmeTa ministri Tavis zemoxsenebul uflebamosilebas cixis 1964 

wlis wesebze dayrdnobiT axorcielebda. aRniSnuli wesebi parlaments 

gansaxilvelad waredgina da mas gaaCnia kanonis Zala. Sesabamisi debulebebi, 
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romlebic exeba patimrebsa da sapatimros gareT myof pirebs Soris 

urTierTobas, gansazRvrulia cixis wesebis 33-e, 34-e da 37-e muxlebiT: 

 

`zogadad werilebi da vizitebi  

 

wesi 33 

(1) ministrs SeuZlia, disciplinisa da marTlwesrigis dasacavad, an 

nebismieri piris interesebidan gamomdinare, danaSaulis Tavidan acilebis 

mizniT, daawesos SezRudvebi, rogorc zogadad, aseve calkeul 

SemTxvevebSi, patimarsa da sxva pirs Soris nebadarTul urTierTobaze. 

(2) im gamonaklisebis garda, romlebic dadgenilia kanonis an am wesebis 

Tanaxmad, patimars ar unda hqondes cixis gareT an patimrobaSi myof 

nebismier pirTan urTierTobis ufleba ministris nebarTvis gareSe. 

... 

 

piradi werilebi da vizitebi 

 

wesi 34 

... 

(8) am wesis Tanaxmad, ministris nebarTvis gareSe patimars ara aqvs ufleba, 

daukavSirdes sxva pirs samarTlebriv Tu sxva sakiTxTan mimarTebaSi, an 

nebismier pirs, garda naTesavisa Tu megobrisa. 

... 

 

iuridiuli mrCevlebi 

 

wesi 37 

(1) samarTalwarmoebis dros, iqneba es samoqalaqo Tu sisxlis 

samarTalwarmoeba, romlis monawilec patimaria, mis iuridiul mrCevels 

unda gaaCndes gonivruli SesaZlebloba, raTa mimdinare 

samarTalwarmoebasTan dakavSirebiT esaubros patimars oficris 

zedamxedvelobis areSi, mosmenis gareSe. 

(2) ministris nebarTviT patimris iuridiul mrCevels SeuZlia esaubros 

patimars nebismier samarTlebriv Tu sxva sakiTxTan dakavSirebiT oficris 

zedamxedvelobisa da mosmenis pirobiT.~ 

 

18. 1970 wlis 6 aprils Sinagan saqmeTa saministrom cixis mmarTvels daavala, 

ecnobebina golderisTvis pasuxi 20 martiT daTariRebul peticiaze: 

 

`ministrma zedmiwevniT ganixila Tqveni peticia, magram igi ar aris mzad, 

gadagiyvanoT sxva cixeSi. amasTan, igi ver xedavs safuZvels peticiaSi 

moyvanil sxva sakiTxebTan dakavSirebiT raime qmedebis gansaxorcieleblad.~ 

 

19. golderma komisias warudgina ori saCivari, romlebic exeboda misi 

werilebis SeCerebas (ix. winamdebare ganaCenis me-13 punqtSi) da ministris mier 

advokatTan konsultaciaze nebarTvis gaucemlobas. 1971 wlis 30 marts 

komisiam dauSveblad cno pirveli saCivari arsebiT ganxilvaze, radgan 

Sidasaxelmwifoebrivi dacvis yvela saSualeba ar yofila amowuruli. 

amavdroulad, arsebiT ganxilvaze dauSva meore saCivari konvenciis me-6 (1) da 

me-8  muxlebis arsebiT ganxilvasTan dakavSirebiT. 
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20. 1972 wlis 12 ivliss golderi vadaze adre pirobiT iqna gaTavisuflebuli. 

 

21. moxsenebaSi komisiam gamoTqva sakuTari azri: 

 

- erTxmad, rom me-6 muxlis 1-li punqti uzrunvelyofs sasamarTloze 

xelmisawvdomobas; 

- erTxmad, rom me-6 muxlis 1-l punqtSi, individualurad Tu konvenciis 

sxva muxlebTan erTad, ar moipoveba raime saxis SezRudva patimris 

uflebaze, aRZras samarTalwarmoeba da am mizniT iqonios SeuzRudavi 

kavSiri advokatTan, da amitom am saqmeSi gaerTianebuli samefos 

kompetenturi organoebis mier dawesebuli SezRudvebi Seusabamoa me-6 

muxlis 1-l punqtTan; 

- Svidi xmiT oris winaaRmdeg, rom winamdebare saqmis faqtebTan 

mimarTebaSi gamoiyeneba me-8 muxli; 

- igive faqtebi, romlebic warmoadgens me-6 muxlis 1-li punqtis 

darRvevas, amave dros arRvevs me-8 muxls (rva xmiT erTis winaaRmdeg, 

rogorc es sasamarTlos ganumarta mTavarma delegatma 1974 wlis 12 

oqtombers). 

 

komisiam aseve gamoTqva azri, rom me-6 muxlis 1-li punqtiT uzrunvelyofili, 

sasamarTloze xelmisawvdomobis ufleba ar xasiaTdeba moTxovniT `gonivrul 

vadaSi~. im mimoxilvaSi, romliTac saqme waredgina sasamarTlos, mTavroba ar 

daeTanxma komisiis am azrs, magram memorandumSi aRniSna, rom mas aRar surda 

xsenebul sakiTxze davis gagrZeleba. 

 

22. 1974 wlis 12 oqtombris SuadRisas zepir mosmenaze gakeTda Semdegi 

saboloo gancxadebebi: 

 

mTavrobis saxeliT: 

 

`gaerTianebuli samefos mTavroba pativiscemiT moaxsenebs sasamarTlos, rom 

konvenciis me-6 muxlis 1-li punqti ar aniWebs ganmcxadebels uflebas, xeli 

miuwvdebodes sasamarTloze, aramed aniWebs uflebas, raTa nebismieri 

samarTalwarmoebis dros isargeblos saqmis mosmeniT, romelic iqneba 

patiosani da Seesabameba me-6 muxlis 1-li punqtis sxva moTxovnebs. mTavroba 

amtkicebs, rom gaerTianebuli samefos mTavrobis mier ganmcxadeblisTvis 

advokatTan konsultaciis gamarTvaze nebarTvis miucemloba ar warmoadgenda 

me-6 muxlis darRvevas. im SemTxvevaSi, Tuki sasamarTlo daadgens, rom me-6 

muxliT miniWebuli uflebebi gulisxmobs sasamarTloze xelmisawvdomobas 

zogadad, maSin alternativis saxiT gaerTianebuli samefos mTavroba 

warmoadgens, rom sasamarTloze xelmisawvdomobis ufleba SeuzRudavi ar aris 

patimrobaSi myofi pirebis mimarT da, Sesabamisad, gonivruli SezRudvis 

daweseba ganmcxadeblis mier sasamarTlosaTvis mimarTvaze nebadarTuli iyo 

cixis marTlwesrigisa da disciplinis interesebidan gamomdinare, rom 

gaerTianebuli samefos mTavrobis mier ganmcxadeblisaTvis advokatTan 

konsultaciis nebarTvis miucemloba xvdeboda swored am nebadarTul 

SezRudvaSi da amitom ar warmoadgenda konvenciis me-6 muxlis darRvevas. 

 



 8

gaerTianebuli samefos mTavroba damatebiT aRniSnavs, rom ganmcxadeblis 

korespondenciis kontroli, rodesac igi imyofeboda cixeSi, warmoadgenda 

misTvis Tavisuflebis aRkveTidan gamomdinare aucilebel Sedegs, da rom 

gaerTianebuli samefos mTavrobis qmedeba ar warmoadgenda me-8 muxlis 1-li 

punqtis darRvevas da aRniSnuli qmedeba nebismier SemTxvevaSi xvdeboda me-8 

muxlis me-2 punqtiT gansazRvrul gamonaklisebSi, radgan dawesebuli 

SezRudva SesabamisobaSi iyo kanonmdeblobasTan da saxelmwifos gaaCnda 

uflebamosileba, Seefasebina da gadaewyvita, rom SezRudva aucilebeli iyo 

demokratiul sazogadoebaSi ukanonobisa da danaSaulis Tavidan asacileblad. 

 

xsenebulidan gamomdinare, b-no prezidento, gaerTianebuli samefos saxeliT 

umorCilesad vTxov Rrmad pativcemul sasamarTlos, daadginos, rom 

gaerTianebuli samefos mTavrobas ar daurRvevia am saqmeSi adamianis 

uflebaTa da ZiriTad TavisuflebaTa konvenciis me-6 da me-8 muxlebi~. 

 

komisiis saxeliT: 

 

`kiTxvebi, romlebzec sasamarTlos eTxova pasuxis gacema, Semdegia: 

 

(1) icavs Tu ara adamianis uflebaTa evropuli konvenciis me-6 muxlis 1-

li punqti sasamarTlos xelmisawvdomobis uflebas im pirebisTvis, 

romlebsac surT mimarTon samoqalaqo samarTalwarmoebas? 

(2) im SemTxvevaSi, Tu me-6 muxlis 1-li punqti icavs xelmisawvdomobis 

aseT uflebas, arsebobs Tu ara am uflebasTan dakavSirebuli 

SezRudvebi, romlebic gamoiyeneba winamdebare saqmis faqtebTan 

mimarTebaSi? 

(3) SeuZlia Tu ara msjavrdebul patimars, romelsac survili aqvs, 

misweros Tavis advokats samoqalaqo samarTalwarmoebis aRZvris 

mizniT, daeyrdnos korespondenciasTan mimarTebaSi konvenciis me-8 

muxliT garantirebul dacvas? 

(4) am kiTxvebze gacemuli pasuxebis Sesabamisad, warmoadgens Tu ara 

winamdebare saqmeSi arsebuli faqtebi adamianis uflebaTa evropuli 

konvenciis me-6 da me-8 muxlebis darRvevas?~ 

 

 

samarTali 
 

 

I. me-6 muxlis 1-li punqtis savaraudo darRveva 
 

23. komisiis moxsenebis 73-e, 99-e da 110-e punqtebi miuTiTebs, rom komisia 

erTxmad miiCnevs me-6 muxlis darRvevas. mTavroba ar eTanxmeba xsenebul 

mosazrebas. 

 

24. me-6 muxlis 1-li punqtis Tanaxmad: 

 

`samoqalaqo uflebaTa da movaleobaTa an nebismieri sisxlissamarTlebrivi 

braldebis gansazRvrisas yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli 

da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarTlian da sajaro 

mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajarod, magram demokratiul 
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sazogadoebaSi zneobis, sazogadoebrivi wesrigis an erovnuli uSiSroebis 

interesebidan gamomdinare, presa da sazogadoeba SeiZleba ar iqnen daSvebuli 

mTel sasamarTlo ganxilvaze an mis nawilze,  Tu amas moiTxovs 

arasrulwlovanTa interesebi an mxareTa piradi cxovrebis dacva, anda Tu 

sasamarTlos SexedulebiT es sruliad aucilebelia, vinaidan gansakuTrebul 

garemoebebSi sajarooba zians miayenebda marTlmsajulebis interesebs.~ 

 

25. winamdebare saqmeSi sasamarTlom unda gadawyvitos ori gansxvavebuli 

sakiTxi, romelic wamoiWreba zemoxsenebul teqstTan dakavSirebiT: 

 

(I) Semoifargleba Tu ara arsobrivad me-6 muxlis 1-li punqti mimdinare 

samarTalwarmoebis dros samarTlian ganxilvaze uflebis 

uzrunvelyofiT, Tu igi damatebiT uzrunvelyofs sasamarTloze 

xelmisawvdomobas yvela pirisaTvis, romelsac samoqalaqo uflebebisa 

da valdebulebebis gansazRvris mizniT surs sasamarTlo saqmis 

aRZvra? 

(II) am ukanasknel SesaZlo SemTxvevaSi moiazreba Tu ara winamdebare 

saqmeSi gamoyenebuli, sasamarTloze xelmisawvdomobis uflebis 

ganxorcielebaze dawesebuli SezRudvebi? 

 

a. `xelmisawvdomobis uflebasTan~ dakavSirebiT  
 

26. sasamarTlom gaixsena, rom 1970 wlis 20 marts golderma Sinagan saqmeTa 

ministrs mimarTa TxovniT, daerTo misTvis Tavis advokatTan konsultaciis 

gamarTvis neba cixis oficer leirdis winaaRmdeg ciliswamebisaTvis 

samoqalaqo samarTalwarmoebis aRZvris mizniT da rom aRniSnuli Txovnaze mas 

6 aprils uari eTqva (ix. winamdebare ganaCenis punqtebi 16 da 18). 

 

im faqtidan, rom Sinagan saqmeTa ministris uarma uSualod SeuSala xeli 

golders, dakavSireboda Tavis advokats, sulac ar gamomdinareobs, rom 

winamdebare saqmeSe SeiZleba wamoiWras mxolod korespondeciasTan 

dakavSirebuli sakiTxi, da ara sasamarTloze xelmisawvdomobis yvela sxva 

sakiTxi. 

 

naTelia, rom aravin icis, aRZravda Tu ara golderi samarTalwarmoebas 

leirdis winaaRmdeg, Tu advokatTan konsultaciis gamarTvis nebas darTavdnen. 

amasTan, mTavrobis mier sasamarTlosTvis miwodebuli informacia iZleva 

safuZvels, vifiqroT, rom inglisis sasamarTlo ar uaryofda msjavrdebuli 

patimris Txovnas samarTalwarmoebis aRZvraze mxolod imis safuZvelze, rom 

man moaxerxa samarTalwarmoebis aRZvraze ganacxadi Seetana _ magaliTad, 

advokatis meSveobiT _ Sinagan saqmeTa ministris mier nebarTvis gaucemlad 

1964 wlis cixis wesebis 33-e wesis me-2 punqtisa da 34-e wesis me-8 punqtis 

Tanaxmad, rac yovel SemTxvevaSi ar momxdara winamdebare saqmeSi. 

 

Tumca faqti faqtad rCeba: golderma gamoaaSkarava Tavisi ganzraxva, rom 

apirebda, `aReZra samoqalaqo samarTalwarmoeba ciliswamebisaTvis~ da swored 

am miznis misaRwevad gamoTqva survili, dakavSireboda Tavis advokats, rac 

warmoadgenda Cveulebriv nabijs TavisTavad, golderis SemTxvevaSi ki, albaT, 

saWiros, Tu gaviTvaliswinebT mis patimrobas. advokatTan dakavSirebis 

akrZalviT Sinagan saqmeTa ministrma realurad xeli SeuSala golders mis 
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mier Cafiqrebuli saqmis wamowyebaSi. golderisaTvis misi uflebis _ aReZra 

samarTalwarmoeba sasamarTloSi – formalurad akrZalvis gareSe Sinagan 

saqmeTa ministrma realurad SeuSala mas xeli, aReZra samarTalwarmoeba im 

droisTvis, 1970 wels. realuri xelis SeSla iseve SeiZleba ewinaaRmdegebodes 

konvencias, rogorc samarTlebrivi barieri. 

 

marTalia – rogorc amas xazi gausva mTavrobam _ gaTavisuflebis Semdeg 

golders saSualeba unda hqonoda, survilisamebr miemarTa sasamarTlosaTvis, 

magram 1970 wlis martsa da aprilSi es Soreuli perspeqtiva iyo, uflebis 

efeqtiani gamoyenebisTvis barieris Seqmna ki SeiZleba gautoldes am uflebis 

darRvevas, Tundac im SemTxvevaSi, Tu aRniSnuli barieri droebiTi xasiaTisaa. 

 

Sesabamisad, sasamarTlom unda ganixilos, arRvevda Tu ara dadgenili barieri 

konvenciiT uzrunvelyofil uflebas, gansakuTrebiT ki me-6 muxls, romelsac 

golderi eyrdnoboda. 

 

27. erTi sakiTxi, romelic ar wamoWrila da sasamarTlo damtkicebulad 

miiCnevs: is `ufleba~, romelic golders surda ganexorcielebina – 

marTebulad Tu aramarTebulad – leirdis winaaRmdeg inglisis 

sasamarTloebSi, iyo `samoqalaqo ufleba~ me-6 muxlis gagebiT. 

 

28. isev da isev, me-6 muxlis 1-li punqti ar adgens sasamarTlosa Tu 

tribunalze xelmisawvdomobis uflebas aSkara frazebiT. igi naTlad acxadebs 

uflebebs, romlebic gansxvavebulia, magram gamomdinareobs erTi saerTo 

azridan da romlebic, erTad aRebuli, qmnis erT uflebas, romelic 

specialurad ar aris gansazRvruli terminis viwro mniSvnelobiT. 

sasamarTlos movaleobaa, interpretaciis saSualebiT ganmartos, 

sasamarTloze xelmisawvdomoba erT faqtors warmoadgens Tu am uflebis 

aspeqts. 

 

29. sasamarTlosTvis wardgenili mtkicebebi pirvel rigSi iTvaliswinebda, Tu 

ra saxiT unda moxdes konvenciis, kerZod ki me-6 muxlis 1-li punqtis, 

interpretacia. sasamarTlo, iseve rogorc mTavroba da komisia, mzad aris, 

ixelmZRvanelos `saxelSekrulebo samarTlis Sesaxeb~ venis 1969 wlis 23 

maisis konvenciis 31-33-e muxlebiT. xsenebuli konvencia jerjerobiT ar Sesula 

ZalaSi da mis me-4 muxlSi naTqvamia, rom mas ar eqneba ukuqceviTi Zala, magram 

konvenciis 31-33-e muxlebi naTlad gansazRvraven saerTaSoriso samarTlis 

zogadad miRebul principebs, romlebsac sasamarTlom araerTxel mimarTa. am 

TvalsazrisiT evropuli konvenciis ganmartebisas mxedvelobaSi unda iqnes 

miRebuli xsenebuli muxlebi, xolo sadac es Seefereba _ `organizaciis 

nebismieri Sesabamisi wesebi~ _ igulisxmeba evropis sabWo – romlis 

farglebSi is iqna miRebuli (venis konvenciis me-5 muxli). 

 

30. venis konvenciis 31-e muxlis `zogadi wesis~ Tanaxmad,  xelSekrulebis 

ganmartebis procesi warmoadgens mTlian, erTian samarTlebriv moqmedebas; es 

wesi, mWidrod gaerTianebuli, erT sawyisze ayenebs gansxvavebul elementebs, 

romlebic xsenebuli muxlis oTx punqtSia Camoyalibebuli. 
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31. evropuli konvenciis me-6 muxlis 1-li punqtis terminebi, erTian konteqstSi 

aRebuli, gvaZlevs safuZvels, vifiqroT, rom es ufleba CamoTvlil garantiebs 

Soris gvevlineba. 

 

32. yvelaze naTeli miniSnebebi moipoveba franguli teqstis pirvel 

winadadebaSi. Contestations civiles-is (samoqalaqo sarCelebi) sferoSi yvelas aqvs 

ufleba, mis mier an mis winaaRmdeg aRZruli samarTalwarmoeba warmarTuli 

iqnes garkveuli gziT _ équitablement (patiosnad), publiquement (sajarod), dans un 
délai raisonnable (gonivrul vadaSi) da sxv. – magram, aseve da pirvel rigSi, à ce 
que sa cause soit entendue (raTa misi saqme ganxiluli iqnes) ara nebismieri organos 

mier, aramed, par un tribunal (sasamarTlos an tribunalis mier) me-6 muxlis 1-li 

punqtis mniSvnelobiT (Ringeisen-is saqmeze gamotanili ganaCeni, 1971 wlis 16 

ivlisi, seria A #13, gv. 39, punqti 95). mTavrobam aRniSna, rom frangulad cause 
SesaZloa niSnavdes procès qui se plaide (Littré, Dictionnaire de la langue française, tomi I, gv. 
509, 50). Tumca es ar aris am arsebiTi saxelis erTaderTi mniSvneloba. igi 

aseve gamoiyeneba gaxangrZlivebaze miniSnebis mizniTac _ l'ensemble des intérêts à 
soutenir, à faire prévaloir (Paul Robert, Dictionnaire alphabétique et analogique de la langue 
française, tomi I, gv. 666, II-20). analogiurad, contestation (sarCeli) zogadad 

arsebobs samarTalwarmoebamde da warmoadgens misgan damoukidebel 

koncefcias. rac Seexeba frazas tribunal indépendant et impartial établi par la loi (kanoniT 

Seqmnili damoukidebeli da miukerZoebeli sasamarTlo), igi warmosaxavs 

organizebis, da ara funqcionirebis, mxares, ufro organoebs, vidre 

proceduras.  

 

inglisuri teqsti, Tavis mxriv, metyvelebs `kanoniT Seqmnil damoukidebel da 

miukerZoebel sasamarTloze~. ufro metic, fraza `samoqalaqo uflebaTa da 

movaleobaTa gansazRvrisas~, romelsac mTavroba daeyrdno davis dros, ar 

mianiSnebs mxolod mimdinare sasamarTlo samarTalwarmoebaze; komisiis 

ganmartebiT, SesaZloa aRniSnuli CaiTvalos sinonimad Semdegi gansazRvrisa: 

`sadac ar unda ganisazRvrebodes misi samoqalaqo uflebebi da 

valdebulebebi~ (moxsenebis 52-e punqti). xsenebuli aseve moiazrebs 

sasamarTlos an `tribunalis~ mier samoqalaqo uflebebTan da 

valdebulebebTan dakavSirebuli davebis ganxilvis uflebas. 

 

mTavrobam warmoadgina, rom gamonaTqvamebi _ `samarTliani da sajaro mosmena~ 

da `gonivruli vada~, aseve 1-li punqtis me-2 winadadeba (`ganaCeni~, 

`sasamarTlo ganxilva~) da me-6 muxlis me-3 punqti  naTlad gulisxmoben 

sasamarTloSi mimdinare samarTalwarmoebas. 

 

Tumca ufleba patiosan, sajaro da swraf sasamarTlo warmoebaze SesaZloa 

exebodes mxolod mimdinare samarTalwarmoebas, ar aris aucilebeli, 

gamomdinareobdes, rom gamoricxulia amgvari samarTalwarmoebis aRZvris 

ufleba; komisiis delegatebma marTebulad gausves amas xazi memorandumis 21-e 

punqtSi. garda amisa, sisxlis samarTlis saqmeebSi `gonivruli vadis~ aTvla 

iwyeba saqmis im sasamarTlos an `tribunalis~ mier ganxilvis dawyebamde, 

romlebsac gaaCniaT uflebamosileba, `gansazRvron ... sisxlissamarTlebrivi 

braldeba~ (Wemhoff-is saqmeze gamotanili ganaCeni, 1968 wlis 27 ivnisi, seria A 

#7, gv. 26-27, punqti 19; Neumeister-is saqmeze gamotanili ganaCeni, 1968 wlis 27 

ivnisi, seria A #8, gv. 41, punqti 18; Ringeisen-is saqmeze gamotanili ganaCeni, 1971 
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wlis 16 ivlisi, seria A #13, gv. 45, punqti 110). aseve SesaZlebelia, rom 

samoqalaqo saqmeebSi gonivruli vadis aTvla, calkeul SemTxvevebSi, daiwyos 

sasamarTloSi momCivanis mier samarTalwarmoebis aRZvramde. 

 

33. mTavroba amtkicebda me-6 muxlis 1-li punqtis me-5 muxlis me-4 punqtTan da 

me-13 muxlTan dakavSirebis aucileblobas. mTavrobam ganacxada, rom es 

ukanaskneli aSkarad iTvaliswinebs sasamarTloze xelmisawvdomobis uflebas; 

me-6 muxlis 1-l punqtSi Sesabamisi pirobis ararseboba, mTavrobis azriT, 

Znelad warmosadgenia. mTavrobam isic aRniSna, rom im SemTxvevaSi, Tu me-6 

muxlis 1-li punqti ganmartebul iqneba ise, TiTqos iTvaliswinebs 

sasamarTloze xelmisawvdomobis uflebas, me-5 muxlis me-4 punqti da me-13 

muxli zedmeti da arasaWiro aRmoCndeba. 

 

komisiis delegatebma arsebiTad upasuxes mTavrobas, rom me-5 muxlis me-4 

punqti da me-13 muxli, me-6 muxlis 1-li punqtisagan gansxvavebiT, sxva 

debulebebis `damxmared~ moiazreba. es muxlebi, maTi TqmiT, ar acxadeben 

konkretul uflebas. maTi daniSnulebaa, `mimarTvis safuZvelze~ uzrunvelyon 

proceduruli garantiebi: pirvelis SemTxvevaSi _ `Tavisuflebis uflebas~, 

romelic dadgenilia me-5 muxlis 1-li punqtiT, xolo meores SemTxvevaSi _ 

yvela `uflebas, rogorc es gansazRvrulia konvenciaSi~. amasTan, me-6 muxlis 

1-li punqtis daniSnulebaa, daicvas `TavisTavad~ `marTlmsajulebis jerovnad 

ganxorcielebis ufleba~, da `marTlmsajulebis ganxorcielebis ufleba~ 

warmoadgens `mniSvnelovan da ganuyofel nawils~. aRniSnulis safuZvelze 

SesaZlebelia warmoCindes is sxvaoba, romelic arsebobs me-6 muxlis 1-l 

punqtsa da me-5 muxlis me-4 punqtsa da me-13 muxls Soris. 

 

es daskvna ar aris usafuZvlo, miuxedavad imisa, rom fraza `ufleba 

marTlmsajulebis jerovnad ganxorcielebaze~, romelic zogjer gamoiyeneba 

misi lakonurobisa da xelsayrelobis gamo (magaliTisTvis ix. Delcourt-is 
saqmeze gamotanili ganaCeni, 1970 wlis 17 ianvari, seria A #11, gv. 15, punqti 

250), SesaZlebelia gagebuli iqnes, TiTqos igi miuTiTebs mxolod 

marTlmsajulebis muSaobaze da ara mis organizebaze. 

 

sasamarTlom gansakuTrebulad aRniSna, rom is ganmarteba, romelsac mTavroba 

ar eTanxmeboda, ar aerTianebs me-6 muxlis 1-l punqts me-5 muxlis me-4 punqtsa 

da 13 muxlTan, iseve, rogorc ar xdis am or ukanasknels zedmets da 

arasaWiros. me-13 muxliT moiazreba `erovnuli organo~ (instance nationale), 
romelic SesaZloa ar iyos `tribunali~ an `sasamarTlo~ me-6 muxlis 1-li 

punqtisa da me-5 muxlis me-4 punqtis gagebiT. amasTan, samarTlebrivi dacvis 

efeqtiani saSualeba exeba konvenciiT garantirebuli uflebis darRvevas, 

xolo me-6 muxlis 1-li punqti, upirveles yovlisa, exeba samoqalaqo 

uflebebis arsebobasTan da an sazRvrebTan dakavSirebul pretenziebs, me-5 

muxlis me-4 punqti ki dakavebisa da patimrobis kanonierebasTan dakavSirebul 

saCivrebs. aRsaniSnavia isic, rom sami debuleba erTi da imave sakiTxs ar 

awesrigebs. `samoqalaqo uflebaTa da valdebulebaTa~ cneba (me-6 muxlis 1-li 

punqti) ar vrceldeba ,,konvenciaSi gansazRvrul uflebebsa da 

Tavisuflebebze~ (me-13 muxli), Tumca garkveul kavSirs ar gamoricxavs. rac 

Seexeba `piradi Tavisuflebis uflebas~ (me-5 muxli), misi `samoqalaqo~ xasiaTi 

nebismier doneze Riaa diskusiisaTvis. (Neumeister-is saqmeze gamotanili ganaCeni, 

1968 wlis 27 ivnisi, seria A #8, gverdi 43, punqti 23; Matznetter-is saqmeze 
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gamotanili ganaCeni, 1969 wlis 10 noemberi, seria A #10, gverdi 35, punqti 13; De 
Wilde, Ooms and Versyp-is saqmeze gamotanili ganaCeni, 1971 wlis 18 ivnisi, seria A 
#12, gverdi 44, punqti 86). amasTan, unda aRiniSnos, rom me-5 muxlis me-4 punqtis 

moTxovnebi calkeul SemTxvevebSi ufro mkacria, vidre me-6 muxlis 1-li 

punqtisa, gansakuTrebiT im nawilSi, romelic `dros~ exeba. 

 

34. rogorc es venis konvenciis 31-e muxlis me-2 punqtiTaa dadgenili, 

xelSekrulebis preambula warmoadgens Sinaarsis ganuyofel nawils. ufro 

metic, preambula zogadad Zalian gvexmareba samarTlebrivi aqtis 

`daniSnulebisa~ da `miznis~ gansazRvraSi. 

 

winamdebare saqmesTan mimarTebaSi evropuli konvenciis preambulis yvelaze 

mniSvnelovan debulebas warmoadgens Semdegi: `evropuli qveynebis mTavrobebma, 

romelnic arian Tanamoazreni da aqvT politikuri tradiciebis, idealebis, 

Tavisuflebisa da kanonis uzenaesobis saerTo memkvidreoba, gadadgan pirveli 

nabijebi 1948 wlis 10 dekembris sayovelTao deklaraciaSi dadgenil calkeul 

uflebaTa koleqtiuri ganxorcielebisaTvis~. 

 

mTavrobis azriT, preambulaSi naxsenebi debulebebi warmoadgens `SerCeviT 

process~, romelic miiRes konvenciis proeqtis Semqmnelebma da romlis 

Tanaxmadac konvenciis mizans zogadad adamianis uflebebis dacva ki ar 

warmoadgens, aramed `sayovelTao deklaraciiT gansazRvruli mxolod 

calkeuli uflebebis~ dacva. swored aRniSnuls emsaxureba konvenciis 1-li da 

me-19 muxlebi. 

 

komisia, Tavis mxriv, did mniSvnelobas aniWebs `kanonis uzenaesobas~, romelic, 

misi azriT, ganmartavs me-6 muxlis 1-l punqts. 

 

konvenciis `SerCeviTi~ xasiaTi ar SeiZleba kiTxvis qveS dadges. aseve 

SesaZloa miRebuli iqnes mTavrobis mtkiceba imasTan dakavSirebiT, rom 

preambulaSi kanonis uzenaesoba daniSnulebisa da miznis saxiT ki ar aris 

miTiTebuli, aramed evropis sabWos wevr saxelmwifoTa saerTo sulier 

memkvidreobad aris moxseniebuli. Tumca sasamarTlo, komisis msgavsad, Tvlis, 

rom Secdoma iqneboda, am miniSnebaSi ,,met-naklebad ritorikuli miniSneba~ 

dagvenaxa, romelic ar Seesabameba konvenciis interpretacias. erT-erTi mizezi, 

romlis gamoc xelmomwerma mTavrobebma gadawyvites, `gadadgan pirveli 

nabijebi sayovelTao deklaraciaSi dadgenil, calkeul uflebaTa koleqtiuri 

ganxorcielebisaTvis~, iyo maTi Rrma rwmena kanonis uzenaesobaSi. bunebrivic 

aris da keTilsindisierebis principis (venis konvenciis 31-e muxlis 1-li 

punqti) Sesabamisic, rom xsenebuli ganmarteba mxedvelobaSi iqnes miRebuli 

konvenciis me-6 muxlis 1-li punqtis debulebaTa ganmartebisas maTi Sinaarsis 

Sesabamisad da konvenciis daniSnulebisa da miznis gaTvaliswinebiT. 

 

miT umetes, rom evropis sabWos _ im organizaciis, romlis wevrsac 

warmoadgens konvenciis xelSemkvreli TiToeuli saxelmwifo (konvenciis 66-e 

muxli) _ wesdeba or adgilas miuTiTebs kanonis uzenaesobaze: pirvelad 

preambulaSi, sadac xelmomweri saxelmwifoebi adastureben am principisadmi 

TavianT erTgulebas, xolo meored me-3 muxlSi, romlis Tanaxmadac `evropis 

sabWos TiToeulma wevrma unda cnos kanonis uzenaesoba...~ 
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samoqalaqo saqmeebSi ki Znelad Tu daijerebs vinme kanonis uzenaesobis 

arsebobas, Tuki ar iqneba sasamarTlos xelmisawvdomobis SesaZlebloba. 

 

35. venis konvenciis 31-e muxlis me-3 (g) punqtis Tanaxmad, gaTvaliswinebuli 

unda iqnes `saerTaSoriso samarTlis nebismier im normaTa Sinaarsi, romlebic 

mxareebs Soris moqmedebs~. am normebs Soris aris samarTlis zogadi 

principebi, gansakuTrebiT ki `civilizebuli erebis mier aRiarebuli 

samarTlis zogadi principebi~ (sisxlis samarTlis saerTaSoriso 

sasamarTlos wesdebis 38-e muxlis 1-li (g) punqti). amasTan dakavSirebiT 

evropis sabWos sakonsultacio asambleis iuridiulma komitetma 1950 wlis 

agvistoSi daadgina, rom Tavisi movaleobebis Sesrulebisas `komisiam da 

sasamarTlom aucileblad unda gamoiyenon aRniSnuli principebi~ da amitom 

`arasaWirod~ CaiTvala specialuri debulebis Camateba konvenciaSi 

(sakonsultacio asambleis dokumentebi, 1950 wlis sesiis samuSao Canawerebi, 

tomi III, #93, gv. 982, punqti 5). 

 

principi, romlis saSualebiTac SesaZlebeli unda iyos samoqalaqo sarCelis 

wardgena mosamarTlisTvis, uTanabrdeba samarTlis sayovelTaod `aRiarebul~ 

ZiriTad princips; aRniSnuli Seesabameba aseve saerTaSoriso samarTlis 

princips, romelic krZalavs marTlmsajulebis uaryofas. me-6 muxlis 1-li 

punqti am principebis gaTvaliswinebiT unda iqnes ganmartebuli. 

 

me-6 muxlis 1-li punqti ise rom iyos aRqmuli, TiTqos exebodes mxolod im 

procesis warmarTvas, romelic ukve aRZruli iqna sasamarTloSi, 

xelSemkvreli saxelmwifo SeZlebda (me-6 muxlis 1-li punqtis daurRvevlad) 

daexura Tavisi sasamarTloebi an gadaeca samoqalaqo saqmeTa calkeuli 

kategoriebis ganxilvis maTi uflebamosileba mTavrobaze daqvemdebarebuli 

organoebisTvis. aseT mosazrebebs, romlebic ganuyofelia Zalauflebis 

TviTneburad gamoyenebis safrTxisagan, mohyveba seriozuli Sedegebi, 

romlebic Seusabamoa zemoxsenebul principebTan da, Sesabamisad,  

sasamarTlos ar SeuZlia maTi gverdis avla (Lawless-is saqmeze gamotanili 

ganaCeni, 1961 wlis 1 ivlisi, seria A #3, gverdi 52, da Delcourt-is saqmeze 

gamotanili ganaCeni, 1970 wlis 17 ianvari, seria A #11, gverdebi 14-15). 
 
sasamarTlos azriT, warmoudgeneli iqneboda, rom me-6 muxlis 1-l punqts 

detalurad aRewera is proceduruli garantiebi, romlebic miniWebuli aqvT 

mxareebs sasamarTlo procesis dros, pirvel rigSi ki ar daecva is garantia, 

romelic TavisTavad iZleva sasamarTloze xelmisawvdomobis garantias. 

sasamarTlo procesis patiosnebis, sajaroobisa da siswrafis maxasiaTeblebs 

ar gaaCniaT aranairi fasi, Tu ar arsebobs TviT sasamarTlo procesi. 

 

36. yvela zemoxsnebuli mosazrebidan gamomdinareobs, rom sasamarTloze 

xelmisawvdomobis ufleba warmoadgens me-6 muxlis 1-li punqtiT 

gansazRvruli uflebis Semadgenel nawils. es ar aris gavrcobili ganmarteba, 

romelsac xelSemkvreli saxelmwifoebisTvis ZalaSi Sehyavs axali 

valdebulebebi: igi emyareba me-6 muxlis 1-li punqtis pirveli winadadebis 

debulebebs, aRqmuls Tavisi Sinaarsidan gamomdinare, romelic dakavSirebulia 

kanonis Zalis mqone xelSekrulebis _ konvenciis daniSnulebasa da mizanTan 

(ix. Wemhoff-is saqmeze gamotanili ganaCeni, 1968 wlis 27 ivnisi, seria A #7, 

gverdi 23, punqti 8) da samarTlis zogad principebTan. 
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amrigad, sasamarTlo, `interpretaciis damxmare saSualebebisadmi~ mimarTvis 

gareSe, rogorc es gansazRvrulia venis konvenciis 32-e muxliT, midis im 

daskvnamde, rom me-6 muxlis 1-li punqti icavs nebismieri piris uflebas, 

warudginos samoqalaqo uflebebTan da valdebulebebTan dakavSirebuli 

saCivari sasamarTlos an tribunals. ase rom, es muxli moicavs `uflebas 

sasamarTloze~, xolo sasamarTlos xelmisawvdomobis ufleba (rac 

gulisxmobs uflebas, aRZra samoqalaqo sakiTxebTan dakavSirebuli 

samarTalwarmoeba sasamarTloSi) mxolod erT aspeqts warmoadgens. amas 

emateba me-6 muxlis 1-l punqtSi CamoTvlili garantiebi, romlebic exeba 

sasamarTlos organizebasa da Semadgenlobas, sasamarTlo procesebis 

warmarTvas. jamSi, yvelaferi es qmnis uflebas saqmis patiosan ganxilvaze. 

winamdebare saqmeSi sasamarTlos ar esaWiroeba imis dadgena, moiTxovs Tu ara 

da ra zomiT moiTxovs me-6 muxlis 1-li punqti arsebiTi gadawyvetilebis 

miRebas sadavo sakiTxis arsze (inglisurad determination, xolo frangulad 

décidera). 
 
b. `nagulisxmevi SezRudvebi~ 
 

37. gamomdinare iqedan, rom sasamarTlos xelmisawvdomobaze dawesebulma 

barierma, romelic naxsenebi iyo winamdebare saqmis 26-e punqtSi, zegavlena 

moaxdina me-6 muxlis 1-li punqtiT uzrunvelyofil uflebaze, gansaxilveli 

rCeba, gamarTlebuli iyo Tu ara uflebis ganxorcielebaze dawesebuli 

kanonieri SezRudva. 

 

38. iTvaliswinebs ra komisiisa da mTavrobis mosazrebebs, sasamarTlo Tvlis, 

rom sasamarTloze xelmisawvdomobis ufleba absoluturi ar aris. Tu 

gaviTvaliswinebT, rom es aris ufleba, romelsac konvencia gansazRvravs (me-13, 

me-14 me-17 da 25-e muxlebi) viwro gagebis gareSe, arsebobs imis SesaZlebloba 

(garda nebismieri uflebis arsis SemzRudveli sazRvrebisa), rom SezRudva 

nebadarTuli iyos. 

 

1952 wlis 20 martis pirveli oqmis me-2 muxlis 1-li winadadeba, romelic 

mxolod da mxolod acxadebs, rom `aravis SeiZleba eTqvas uari ganaTlebis 

uflebaze~, warmoqmnis analogiur problemas. 1968 wlis 23 ivliss, saqmis 

arsebiTi ganxilvis Sedegad gamotanil ganaCenSi, romelic exeboda belgiaSi 

sxvadasxva enebis gamoyenebasTan dakavSirebul kanonebs, sasamarTlom daadgina 

Semdegi: 

 

`ganaTlebis ufleba, ... Tavisi xasiaTidan gamomdinare, saWiroebs regulirebas 

saxelmwifos mxridan, regulirebas, romelic SeiZleba gansxvavdebodes droSi 

da adgilSi sazogadoebisa da kerZo pirebis interesebis Sesabamisad. ra Tqma 

unda, aseTma regulirebam arasodes ar unda Selaxos ganaTlebis uflebis 

arsi, iseve, rogorc ar SeiZleba ewinaaRmdegebodes konvenciiT gansazRvrul 

nebismier sxva uflebas~ (seria A #6, gv. 32, punqti 5).  

 

es mosazrebebi ufro metad exeba im uflebas, romelic, ganaTlebis 

uflebisgan gansxvavebiT, ar aris gamoxatuli gamokveTili debulebebiT. 
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39. mTavrobam da komisiam warmoadgines regulirebis, gansakuTrebiT ki 

SezRudvebis magaliTebi, romlebic moipoveba maT erovnul kanonmdeblobaSi 

sasamarTloze xelmisawvdomobasTan dakavSirebiT. aseT magaliTs warmoadgens 

regulireba, romelic exeba mcirewlovan da sulierad avadmyof pirebs. 

miuxedavad imisa, rom es ufro iSviaTad xdeba da sul sxva saxisaa, SezRudva, 

romelTan dakavSirebiTac golderi Cioda, warmoadgens aseTi SezRudvis 

gansxvavebul magaliTs. 

 

sasamarTlos funqciaSi ar Sedis zogadi Teoriis SemuSaveba im SezRudvebTan 

dakavSirebiT, romlebic nebadarTulia msjavrdebul pirebTan mimarTebaSi, 

iseve rogorc in abstracto ganmarteba imisa, Seesabameba Tu ara konvencias cixis 

1964 wlis wesebis 33-e wesis me-2 punqti, 34-e wesis me-8 punqti da 37-e wesis me-2 

punqti. am saqmis (romelic warmoiSva kerZo piris mier Setanili peticiis 

safuZvelze) ganxilvisas sasamarTlom unda imsjelos mxolod im sakiTxze, 

daarRvia Tu ara xsenebuli wesebis gamoyenebam konvencia golderis sazianod 

winamdebare saqmeSi (De Becker-is saqmeze gamotanili ganaCeni, 1962 wlis 27 

marti, seria A #4, gverdi 26). 

 
40. amasTan dakavSirebiT, sasamarTlom ganmarta Semdegi: 

 

mimarTa ra Sinagan saqmeTa ministrs peticiiT, neba daerTo, konsultacia 

gaemarTa advokatTan leirdis winaaRmdeg ciliswamebisaTvis sarCelis aRZvris 

mizniT, golderi cdilobda, gaemarTlebina sakuTari Tavi mis winaaRmdeg 

cixis oficris mier 1969 wlis 25 oqtombers wayenebul braldebaSi, romelmac 

misTvis arasasurveli Sedegebi gamoiwvia, zogierTi es Sedegi ki 1970 wlis 20 

martisTvisac arsebobda (ix. winamdebare ganaCenis me-12, me-15 da me-16 punqtebi). 

amas garda, Sesabamisi samarTalwarmoeba SexebaSi iqneboda im incidentTan, 

romelic dakavSirebuli iyo cixis cxovrebasTan da adgili hqonda 

ganmcxadeblis patimrobis dros. da bolos, is samarTalwarmoeba mimarTuli 

iqneboda cixis administraciis im TanamSromlis winaaRmdeg, romelic 

eqvemdebareboda Sinagan saqmeTa ministrs da samsaxurebrivi movaleobebis 

ganxorcielebis dros brali dasdo ganmcxadebels. 

 

aseT garemoebebSi gamarTlebuli iqneboda golderis survili, konsultacia 

ewarmoebina Tavis advokatTan samarTalwarmoebis aRZvris mizniT. Sinagan 

saqmeTa ministrs ar hqonda ufleba, Seefasebina golderis mier Cafiqrebuli 

RonisZieba, konvenciis me-6 muxlis 1-li punqtis Tanaxmad, es damoukidebel da 

miukerZoebel sasamarTlos unda gaekeTebina. 

                     

II. me-8 muxlis SesaZlo darRveva 
 

41. komisiis wevrTa umravlesobis azriT (moxsenebis punqti 123), `igive faqtebi, 

romlebic warmoadgens me-6 muxlis 1-li punqtis darRvevas, amavdroulad me-8 

muxlis darRvevasac warmoadgens~. mTavroba ar eTanxmeba xsenebul mosazrebas. 

 

42. konvenciis me-8 muxlis Tanaxmad:    

 

`1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis 

sacxovrebelsa da mimoweras.  
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2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcielebaSi, 

garda iseTi Carevisa, romelic daSvebulia kanoniT da aucilebelia 

demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi 

usafrTxoebis an qveynis ekonomikuri keTildReobis interesebisaTvis an 

uwesrigobis Tu danaSaulis Tavidan asacileblad, janmrTelobis an 

zneobis Tu sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis.~ 

 

43. Sinagan saqmeTa ministris mier 1970 wlis 20 martis peticiis uaryofam 

myisieri da uSualo zegavlena iqonia goldersa da mis advokats Soris raime 

saxis kavSiris (kavSiris iseTi Cveulebrivi formisac ki, rogoricaa 

korespondencia) SesaZleblobaze. miuxedavad imisa, rom adgili ar hqonia 

iseTi gzavnilis SeCerebas an cenzuras, rogoricaa, magaliTad, golderis mier 

advokatisTvis miwerili werili an piriqiT, advokatis mier golderisTvis 

miwerili werili, romlebic warmoadgens korespondencias me-8 muxlis 1-li 

punqtis gagebiT, ar iqneboda marTebuli, dagveskvna, rogorc es mTavrobam 

gaakeTa, rom xsenebuli teqsti ar gamoiyeneba. korespondenciis warmoebaSi 

adamianisTvis dabrkolebis Seqmna warmoadgens `korespondenciis pativiscemis 

uflebis~ ganxorcielebaSi `Carevis~ gavrcelebul formas (me-8 muxlis me-2 

punqti). warmoudgenelia, rom igi ar xvdebodes me-8 muxlis moqmedebis 

sferoSi, maSin, rodesac am muxlis moqmedebis farglebSi Cveulebrivi 

zedamxedveloba xvdeba. yvela SemTxvevaSi, miuxedavad Sinagan saqmeTa 

ministris uarisa, Tu golderi Seecdeboda, miewera advokatisTvis, Tundac 

nebarTvis Txovnis gareSe, korespondencia SeCerebuli iqneboda da Semdeg 

ganmcxadebels eqneboda saSualeba, dayrdnoboda me-8 muxls. paradoqsul da 

araobieqtur daskvnamde mivalT, Tuki CavTvliT, rom cixis 1964 wlis wesebis 

debulebaTa Sesrulebis gamo man veRar isargebla me-8 muxliT garantirebuli 

dacviT. Sesabamisad, sasamarTlo valdebulad Tvlis Tavs, gansazRvros, 

warmoadgenda Tu ara ganmcxadeblis Txovnis uaryofa me-8 muxlis darRvevas. 

 

44. mTavrobis mtkicebiT, korespondenciis pativiscemis ufleba, me-8 muxlis me-

2 punqtiT gaTvaliswinebuli SezRudvebis garda, eqvemdebareba iseTi xasiaTis 

SezRudvebs, romlebic, inter alia, gamomdinareobs me-5 muxlis 1-li (a) punqtis 

debulebebidan: patimrobis ganaCens, romelic gansazRvrulia Sesabamisi 

msjavrdebis safuZvelze, mohyveba iseTi Sedegebi, romlebic zegavlenas axdens 

konvenciis muxlebze, maT Soris me-8 muxlzec. 

 

rogorc amas xazi gausva komisiam, xsenebuli mtkiceba ar aris dakavSirebuli 

sakiTxisadmi im midgomasTan, romelic sasamarTlom gamoamJRavna me-8 muxlis 

safuZvelze wamoWril sakiTxTan ,,mawanwalaTa~ saqmeebSi (De Wilde, Ooms and 
Versyp-is saqmeze gamotanili ganaCeni, 1971 wlis 18 ivnisi, seria A #8, gverdebi 

45-46, punqti 93). damatebiT da gansakuTrebulad aRsaniSnavia is faqti, rom 

mTavrobis mtkiceba ewinaaRmdegeba me-8 muxlis zedmiwevniT gansazRvrul 

teqsts. SezRuduli formulireba, romelic gamoyenebulia me-8 muxlis me-2 

punqtSi (`dauSvebelia sajaro xelisuflebis Careva ... garda iseTi Carevisa, 

rogoricaa...~), ar iZleva nagulisxmevi SezRudvebis koncefciis arsebobis 

SesaZleblobas. amasTan dakavSirebiT, korespondenciis pativiscemis uflebis 

kanonieri statusi, romelic sakmaod zustad aris gansazRvruli me-8 muxliT, 

warmoadgens sasamarTloze uflebis aSkara kontrasts (ix. winamdebare 

ganaCenis punqti 38). 
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45. mTavrobis mtkicebiT, sadavo Careva akmayofilebda me-8 muxlis me-2 punqtiT 

naTlad gansazRvrul pirobebs. 

 

eWvs gareSea, rom Careva ganxorcielda `kanonTan SesabamisobaSi~, anu cixis 

1964 wlis wesebis 33-e muxlis me-2 punqtTan da 34-e muxlis me-8 punqtTan 

SesabamisobaSi (ix. ganaCenis punqti 17). 

 

sasamarTlo uSvebs, rom msjavrdebuli patimris mier korespondenciis 

uflebis ganxorcielebaSi Carevis `aucilebloba~ Sefasebuli unda iqnes 

patimrobis Cveulebrivi da mizanSewonili moTxovnebis gaTvaliswinebiT. 

magaliTad, `uwesrigobis an danaSaulis Tavidan acilebisaTvis~ 

gamarTlebulad SeiZleba CaiTvalos, rom Careva patimarTan mimarTebaSi ufro 

farTod ganxorcieldes, vidre TavisuflebaSi myof pirTan. am SemTxvevaSi, 

magram mxolod am SemTxvevaSi, me-5 muxlis gagebiT kanonieri Tavisuflebis 

aRkveTa ar iWreba me-8 muxlis ganxorcielebaSi. 

 

1971 wlis 18 ivnisis zemoxsenebul ganaCenSi sasamarTlom daaskvna, rom `im 

saqmeebSic ki, romlebSic pirebi dakavebulni arian mawanwalobisaTvis~ (me-5 

muxlis 1-li (e) punqti) da sasamarTlo msjavrdebis Sedegad ar SeefardaT 

patimroba, erovnul kompetentur organoebs SeiZleba gaaCndeT `sakmarisi 

safuZveli imisaTvis, rom `aucilebeli~ iyos SezRudvebis daweseba 

uwesrigobis an danaSaulis Tavidan acilebis mizniT, janmrTelobis an 

zneobis an sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis~. Tumca im 

calkeul saqmeebSi sakiTxi ar Sexebia ganmcxadeblebisaTvis korespondenciis 

warmoebis akrZalvas, sakiTxi exeboda mxolod zedamxedvelobas, romelic ar 

yofila gamoyenebuli rig SemTxvevebSi, magaliTad, rodesac saqme exeboda 

mawanwalebsa da maT mier arCeul advokats Soris kavSirs (seria A #12, gverdi 

26, punqti 39 da gverdi 45, punqti 93). 

 

golderis mier gasaCivrebuli Carevis `aucilebeli~ xasiaTis 

sademonstraciod mTavrobam mianiSna uwesrigobisa da danaSaulis aRkveTis 

mizansa da garkveulwilad sazogadoebrivi usafrTxoebis interesebisa da 

sxvaTa uflebebisa da Tavisuflebebis dacvaze. im SemTxvevaSic ki, Tu 

gaviTvaliswinebdiT Sefasebis uflebamosilebas, romelic miniWebuli aqvT 

xelSemkvrel saxelmwifoebs, sasamarTlosTvis gaugebaria, Tu rogor 

SeiZleboda, am mosazrebebs, rogorc isini aRiqmeba `demokratiul~ 

sazogadoebaSi, daevaldebulebina Sinagan saqmeTa ministri, aekrZala 

golderisaTvis advokatTan korespondenciis warmoeba leirdis winaaRmdeg 

ciliswamebisaTvis saqmis aRZvris mizniT. sasamarTlo kidev erTxel xazgasmiT 

aRniSnavs im faqts, rom golderi cdilobda, Tavi gaemarTlebina mis 

winaaRmdeg wayenebul braldebaSi, romelic mas dasdo cixis oficerma 

samsaxurebrivi movaleobis ganxorcielebis procesSi da dakavSirebuli iyo 

cixeSi momxdar incidentTan. am garemoebebSi golderis survili, miewera 

Tavisi advokatisaTvis, SeiZleba gamarTlebulad CaTvliliyo. Sinagan saqmeTa 

ministris kompetenciaSi ar Sedioda (iseve, rogorc dRes sasamarTlo ar 

akeTebs amas) Cafiqrebuli saqmis perspeqtivis Sefaseba; ganmcxadeblisaTvis 

rCeva mis uflebebTan dakavSirebiT unda mieca advokats. Semdeg ki 

sasamarTlos unda mieRo gadawyvetileba nebismier saqmeze, romelic 

SeiZleboda aRZruliyo. 
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Sinagan saqmeTa ministris mier gamotanili gadawyvetileba adasturebs, rom 

igi ar warmoadgenda `aucileblobas demokratiul sazogadoebaSi~, radgan 

ganmcxadeblis mimowera Tavis advokatTan iqneboda mosamzadebeli etapi 

imisaTvis, rom aReZra samoqalaqo samarTlebrivi samarTalwarmoeba da 

ganexorcielebina ufleba, romelic gansazRvrulia konvenciis me-6 muxlSi. 

 

sasamarTlo midis im gadawyvetilebamde, rom adgili hqonda me-8 muxlis 

darRvevas. 

 

III. konvenciis 50-e muxlis gamoyeneba 
 

46. konvenciis 50-e muxlis Tanaxmad, im SemTxvevaSi, Tu sasamarTlo daadgens, 

rogorc es am saqmeSi moxda, rom xelSemkvreli saxelmwifos romelime 

uflebamosili organos mier `gamotanili ... gadawyvetileba~ `mTlianad an 

nawilobriv ewinaaRmdegeba konvenciidan warmoSobil valdebulebebs da Tu 

(saxelmwifos) Sidasaxelmwifoebrivi samarTali iZleva xelisuflebis organos 

gadawyvetilebis Sedegad miyenebuli zianis mxolod nawilobriv anazRaurebis 

SesaZleblobas~, sasamarTlo `saWiroebis SemTxvevaSi aniWebs dazaralebul 

mxares samarTlian dakmayofilebas~. 

 

sasamarTlos reglamentis Tanaxmad, rodesac sasamarTlo `adgens konvenciis 

darRvevas, man imave ganaCenSi unda gamoitanos gadawyvetileba konvenciis 50-e 

muxlis gamoyenebasTan dakavSirebiT, Tuki es sakiTxi, mas Semdeg, rac 

xelmeored iqneba wamoWrili 47-e muxlis safuZvelze, mzadaa gadawyvetilebis 

gamotanisaTvis. im SemTxvevaSi, Tuki sakiTxi ar aris momzadebuli 

gadawyvetilebis gamosatanad~, sasamarTlo gadadebs sakiTxis ganxilvas 

mTlianad an nawilobriv da daadgens Semdgom proceduras~ (reglamentis 50 

muxlis me-3 punqtis 1-li winadadeba, reglamentis 48 muxlis me-3 punqtTan 

erTad).  

 

1974 wlis 11 oqtombris mosmenaze sasamarTlom 47-e muxlis Sesabamisad moiwvia 

mxareebi, raTa warmoedginaT mimoxilvebi winamdebare saqmeSi 50-e muxlis 

gamoyenebis sakiTxTan dakavSirebiT. mimoxilvebi meore dRes iqna 

warmodgenili. 

 

amas garda, sasamarTlos prezidentis SekiTxvaze, romelic dasmuli iqna 

komisiis saboloo mosazrebebis warmodgenisTanave, mTavarma delegatma 

daadastura, rom komisia ar warmoadgenda da arc SemdgomSi apirebda 

ganmcxadeblis mxridan samarTliani dakmayofilebis sakiTxis dasmas. 

 

Sesabamisad, sasamarTlo Tvlis, rom zemoxsenebuli sakiTxi, romelic 

saTanadod iqna wamoyenebuli sasamarTlos mier, mzad aris gadawyvetilebis 

gamosatanad da misi ganxilva unda gaimarTos sakiTxis gadaudeblad. 

sasamarTlos azriT, saqmis pirobebidan gamomdinare saWiro ar aris 

ganmcxadeblisTvis samarTliani dakmayofilebis minWeba raime sxva saxiT, 

garda konvenciiT garantirebuli uflebis darRvevis dadgenisa. 

 

zemoxsenebulidan gamomdinare, sasamarTlo adgens: 
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1. cxra xmiT samis winaaRmdeg, rom adgili hqonda me-6 muxlis 1-li punqtis 

darRvevas; 

2. erTxmad, rom adgili hqonda me-8 muxlis darRvevas; 

3. erTxmad, rom sasamarTlos zemoxsenebuli daskvnebi TavisTavad 

warmoadgens adekvatur samarTlian dakmayofilebas 50-e muxlis Tanaxmad. 

 

Sesrulebulia frangul da inglisur enebze, strasburgSi, adamianis 

uflebaTa SenobaSi, 1975 wlis 21 Tebervals. franguli teqsti avTenturia. 

 

xelmowerilia:   giorgio baladore palieri, 

   prezidenti         

 

xelmowerilia:   mark-andre eiseni, 

   registratori  

 

mosamarTleebma: vedrosma, zekiam da ser jerald fiTsmorisma, konvenciis 51-e 

muxlis me-2 punqtis Tanaxmad da sasamarTlos reglamentis 50-e muxlis me-2 

punqtis Sesabamisad, winamdebare ganaCens Tan daurTes TavianTi gansxvavebuli 

azrebi. 

 

inicialebi: g. b. p.  

 

inicialebi: m.-a. e. 

 

 

mosamarTle verdrosis gansxvavebuli azri 

 

me xma miveci ganaCens im nawilSi, romelic exeba me-8 muxlis darRvevasa da 50-

e muxlis gamoyenebas, magram, Cemda samwuxarod, ver SevZeli, davTanxmebodi 

umravlesobas me-6 muxlis 1-li punqtis ganmartebaSi Semdeg mizezTa gamo: 

 

konvencia naTlad axdens gamijvnas im uflebebsa da Tavisuflebebs Soris, 

romlebsac Tavad icavs (muxli 1), da maT Soris, romlebsac xelSemkvreli 

saxelmwifoebis Sida samarTalSi udevs safuZveli (muxli 60). konvenciis 

preambulis bolo nawilis Tanaxmad, saxelmwifoebma gadawyvites, gadaedgaT 

pirveli nabijebi `sayovelTao deklaraciaSi dadgenil calkeul uflebaTa~ 

koleqtiuri ganxorcielebisaTvis (certainsdes droits énoncés dans la Déclaration 
Universelle) da, 1-li muxlis Tanaxmad, uzrunvelyofil uflebaTa kategoria 

moicavs mxolod konvenciis `I nawilSi gansazRvrul uflebebsa da 

Tavisuflebebs~. aqedan gamomdinare, SegviZlia davaskvnaT, rom sityvebi 

`dadgenilia~ da `gansazRvrulia~ warmoadgens sinonimebs, radganac 

`gansazRvra~ niSnavs naTlad, mkafiod gadmocemas. Cemi azriT, 1-li muxlidan 

gamomdinareobs, rom aseT uflebebsa da Tavisuflebebs Soris SesaZloa iyos 

mxolod konvenciaSi naTeli debulebebiT CamoTvlili uflebebi da 

Tavisuflebebi, an isini, romlebic zemoxsenebul uflebebsa da Tavisuflebebs 

miekuTvneba. magram arc erT xsenebul SemTxvevaSi ar SeiZleba vipovoT 

gasaCivrebuli `xelmisawvdomobis ufleba sasamarTloze~. 
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marTalia, rom sasamarTlos umravlesoba Sors wavida, raTa aRmoeCina es 

ufleba me-6 muxlis 1-li punqtis Semadgenel komponentebsa da konvenciis sxva 

debulebebSi. 

 

Tumca, Cemi azriT, aseTi interpretacia winaaRmdegobaSi modis im faqtTan, rom 

konvenciis debulebebi, romlebic dakavSirebulia am aqtiT uzrunvelyofil 

uflebebsa da TavisuflebebTan, amave dros warmoadgens sasamarTlos 

iurisdiqciis sazRvrebs. es aris gansakuTrebuli iurisdiqcia radgan igi 

aniWebs sasamarTlos uflebamosilebas, gadawyvitos xelSemkvreli 

saxelmwifos yoveldRiur cxovrebaSi warmoSobili davebi. xsenebuli 

iurisdiqciis farglebis damdgeni normebi, Sesabamisad, ganmartebuli unda 

iqnes zustad. amitom me ar vTvli, rom azrTa mimdinareobis safuZvelze 

gakeTebuli interpretaciis saSualebiT SesaZlebelia ganvavrcoT dadgenili 

uflebebisa da Tavisuflebebis sazRvrebi. am daskvnas savaldebulos xdis 

kanonis gamWvirvalobis saWiroebac: saxelmwifoebi, romlebmac cnes komisiisa 

da sasamarTlos iurisdiqcia konvenciiT `gansazRvrul~ (définis) `calkeul~ 

uflebebsa da TavisuflebebTan mimarTebaSi darwmunebulni unda iyvnen, rom 

dadgenili sazRvrebi mkacrad iqneba daculi. 

 

zemoxsnebuli daskvna ar SeiZleba gabaTilebuli iqnes im argumentiT, romlis 

ZaliTac ufleba saqmis patiosan ganxilvaze damoukidebeli da miukerZoebeli 

sasamarTlos mier, romelic daculia me-6 muxlis 1-li punqtiT, moiazrebs 

uflebas sasamarTlos xelmisawvdomobaze. rogorc Cans, konvenciam naTlad 

warmoaCina, rom aseTi ufleba, garkveuli gamonaklisebis garda, ise kargad 

iqna Sesisxlxorcebuli civilizebuli evropuli saxelmwifoebis Sida 

samarTalSi, rom araviTar saWiroebas aRar warmoadgens misi damatebiTi 

uzrunvelyofa im procedurebiT, romlebic konvenciam daadgina. SeuZlebelia 

raime sxva mizezis arseboba, raTa aixsnas, Tu ratom Seikaves konvenciis 

avtorebma Tavi, formalurad mainc CaeweraT es uflebaSi. amitom, Cemi azriT, 

erTmaneTisagan unda ganvasxvavoT konvenciiT dadgenili samarTlebrivi 

organoebi da konvenciiT garantirebuli uflebebi. konvencia moiazrebs 

rogorc sasamarTloebisa da sakanonmdeblo da administraciuli organoebis 

arsebobas, iseve, principSi, iTvaliswinebs uflebas samoqalaqo saqmeebSi 

sasamarTloze xelmisawvdomobaze, radgan aseTi uflebis gareSe arc erT 

samoqalaqo sasamarTlos ar SeuZlia Tavisi saqmianobis ganxorcieleba. 

 

Cemi mosazrebis uaryofa ar SeiZleba im mtkicebiTac, rom im SemTxvevaSic ki, 

Tu xelmisawvdomobis uflebas safuZveli mxolod erovnul kanonmdeblobaSi 

eqneboda, evropis sabWos wevri saxelmwifoebi SeZlebdnen, am uflebis 

gauqmebiT Zala waerTmiaT konvenciis yvela im debulebisaTvis, romelic 

samoqalaqo saqmeebSi sasamarTlo dacvasTan aris dakavSirebuli. amitom Tu es 

saxelmwifoebi realurad gadawyvetdnen adamianis uflebaTa erT-erTi 

dasayrdenis ganadgurebas, amiT isini Caidendnen maTive survilis (SeeqmnaT 

sistema, romelic dafuZnebuli iqneboda `adamianis uflebaTa saerTo gagebasa 

da maT dacvaze, razec isini damokidebulni arian~) winaaRmdeg mimarTul 

qmedebas (preambulis me-4 abzaci). 
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mosamarTle zekias gansxvavebuli azri 

 

me pativiscemiT vuerTdebi ganaCenis Sesaval nawils, romelic exeba 

procedurasa da faqtebs, iseve, rogorc daskvniT nawils, romelic exeba 

konvenciis 50-e muxlis gamoyenebas winamdebare saqmesTan mimarTebaSi. me aseve 

veTanxmebi im daskvnas, romlis Tanaxmadac adgili hqonda konvenciis me-8 

muxlis darRvevas, Tumca mcireoden gansxvavebuli motiviT. 

 

me ver daveTanxme Cems cnobil kolegebs maT mier konvenciis me-6 muxlis 1-li 

punqtis interpretaciaSi da maT mier gakeTebul daskvnas imasTan dakavSirebiT, 

rom sasamarTloze xelmisawvdomobis ufleba wakiTxuli unda iqnes me-6 

muxlis 1-l punqtSi da unda CaiTvalos, rom am muxlSi igulisxmeba es 

ufleba. maT mier gakeTebuli ganmartebis Sedegs warmoadgens is, rom 

gaerTianebulma samefom daarRvia me-6 muxlis 1-li punqti, vinaidan misca 

patimar golders sasamarTloze xelmisawvdomobis uflebis gamoyenebis neba. 

 

Sevecdebi, rac SeiZleba mokled ganvmarto Cemi gansxvavebuli azri ganaCenis 

am nawilTan dakavSirebiT. 

 

eWvs ar badebs, rom pasuxi kiTxvaze, moicavs Tu ara me-6 muxlis 1-li punqti 

uflebas sasamarTloze xelmisawvdomobaze, damokidebulia xsenebuli muxlis 

ganmartebaze. am sakiTxTan mimarTebaSi Cveni movaleobebis SesrulebaSi didi 

daxmareba gagviwies orive mxaris warmomadgenlebma. 

 

rogorc Cans, arsebobs virtualuri konsensusi im mosazrebasTan dakavSirebiT, 

rom saxelSekrulebo samarTlis venis konvenciis 31-e, 32-e da 33-e muxlebi, 

miuxedavad imisa, rom ar gaaCniaT ukuqceviTi Zala, Seicaven xelSekrulebaTa 

ganmartebis saxelmZRvanelo principebs. amitom evropuli konvenciis me-6 

muxlis 1-li punqtis debulebaTa ganmartebisas dasaSvebia xsenebuli wesebis 

gamoyeneba.  

 

venis konvenciis 31-e muxlis 1-li punqtis Tanaxmad: `xelSekruleba 

ganmartebuli unda iqnes keTilsindisierad, xelSekrulebis terminebis 

Cveulebrivi mniSvnelobis Sesabamisad maTive konteqstSi da konvenciis 

daniSnulebisa da miznis gaTvaliswinebiT.~ keTilsindisierebasTan 

dakavSirebiT ar ismis aranairi kiTxva, amitom ganxilvas eqvemdebareba: (a) 

teqsti, (b) konteqsti, (g) daniSnuleba da mizani. bolo ori elementi SesaZloa 

daemTxves erTmaneTs. 

 

a. teqsti 

                      

adamianis uflebaTa evropuli konvenciis me-6 muxlis 1-li punqtis Tanaxmad: 

 

`samoqalaqo uflebaTa da movaleobaTa an nebismieri sisxlissamarTlebrivi 

braldebis gansazRvrisas yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli 

da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarTlian da sajaro 

mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajarod, magram demokratiul 

sazogadoebaSi zneobis, sazogadoebrivi wesrigis an erovnuli uSiSroebis 

interesebidan gamomdinare, presa da sazogadoeba SeiZleba ar iqnen 

daSvebulni mTel sasamarTlo ganxilvaze an mis nawilze,  Tu amas moiTxovs 
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arasrulwlovanTa interesebi an mxareTa piradi cxovrebis dacva, anda Tu 

sasamarTlos SexedulebiT es sruliad aucilebelia, vinaidan gansakuTrebul 

garemoebebSi sajarooba zians miayenebda marTlmsajulebis interesebs.~ 

 

zemoxsenebuli muxli, aRqmuli martivi da Cveulebrivi mniSnvelobiT, exeba 

adamianisTvis wayenebul sisxlissamarTlebriv braldebebsa da adamianis 

samoqalaqo uflebebsa da valdebulebebs, rodesac es uflebebi da 

valdebulebebi warmoadgens sasamarTlo ganxilvis sagans. swored is faqti, 

rom sityvebi, romlebic Tan mosdevs muxlis dasawyiss: `samoqalaqo uflebaTa 

da movaleobaTa an nebismieri sisxlissamarTlebrivi braldebis 

gansazRvrisas~, exeba mxolod samarTalwarmoebis xasiaTs, e.i. kanoniT 

Seqmnili damoukidebeli da miukerZoebeli sasamarTlos mier gonivrul vadaSi 

samarTlian da sajaro mosmenas da ganaCenis sajarod gamocxadebas. amas 

emateba kidev erTi faqti: gamonaklisebi da/an SezRudvebi, romlebic 

detalurad aris mocemuli amave punqtSi, aqac mxolod sasamarTlo 

samarTalwarmoebis sajaroobas exeba da sxvas arafers, isini xazgasmiT 

miuTiTebs im faqtze, rom me-6 muxlis 1-li punqti exeba mxolod im 

samarTalwarmoebas, romelic ukve aRZrulia sasamarTloSi, da ara im uflebas, 

romelic gulisxmobs sasamarTloze xelmisawvdomobas. sxva sityvebiT rom 

vTqvaT, me-6 muxlis 1-li punqti mimarTulia mxolod samarTliani da patiosani 

ganxilvis Taviseburebebisken. 

 

miTiTeba iqna gakeTebuli me-6 muxlis 1-li punqtis frangul versiaze, 

gansakuTrebiT ki xsenebuli muxlis sityvebze contestations sur ses droits. 
warmodgenili iqna mosazreba, rom zemoxsenebuli sityvebi atarebs ufro 

farTo mniSvnelobas, vidre Sesatyvisi inglisuri teqsti. frangul teqstSi 

sityvebi moicavs, rogorc es mtkicdeba, saCivrebs, romlebsac ar miuRweviaT 

sasamarTlo etapamde. 

 

inglisuri da franguli teqstebi orive avTenturia. im SemTxvevaSi, Tu erT 

teqstSi gamoyenebuli sityvebi Seesabameba mxolod maT viwro ganmartebas, 

Sedegad miviRebT imas, rom orive teqsti erTmaneTs Seesatyviseba viwro 

ganmartebis SemTxvevaSi. im SemTxvevaSic ki, Tu gamoviyenebT venis konvenciis 

33-e muxls, raTa davadginoT, romel teqsts gaaCnia upiratesi Zala, 

saxelmZRvanelod unda gamoviyenoT amave konvenciis 31-e da 32-e muxlebi. 

ganvaxorciele ra zemoxsenebuli, me ver aRmovaCine sakamarisi mizezi 

imisaTvis, rom Semecvala Cems mier zemoT warmodgenili mosazreba. miT umetes, 

rom teqstis formulireba ueWvelad `misi interpretaciis upirvelesi wyaroa~. 

 

b. konteqsti 

 

axla ganvixilav me-6 muxlis konteqsts. rogorc adre ganvacxade, am aspeqtis 

ganxilva emTxveva im mosazrebebs, romlebic exeba xelSekrulebis 

daniSnulebasa da mizans. Tumca eWvs gareSea, rom interpretacia warmoadgens 

erTjerad gaerTianebul qmedebas, romelic iTvaliswinebs yvela Sesabamis 

faqts, rogorc erT mTlians. 

 

me-6 muxlis 1-li punqti Sedis adamianis uflebaTa da ZiriTad TavisuflebaTa 

evropuli konvenciis I nawilSi, romelic moicavs muxlebs 2-dan 18-is CaTvliT. 

aRniSnuli muxlebi gansazRvravs uflebebsa da Tavisuflebebs, romlebic 
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miniWebuli aqvT adamianebs xelSemkvreli saxelmwifos iurisdiqciis 

farglebSi. 1-li muxli xelSemkvreli saxelmwifoebisagan moiTxovs `TavianTi 

iurisdiqciis farglebSi konvenciis I nawilSi gansazRvruli uflebebisa da 

Tavisuflebebis yvelasaTvis uzrunvelyofas~. xelSemkvreli saxelmwifoebis 

mier konvenciiT nakisri valdebulebebi dakavSirebulia konvenciaSi 

gansazRvrul uflebebTan da TavisuflebebTan. TiTqmis SeuZleblad mesaxeba, 

vinmem amtkicos, rom me-6 muxlis 1-li punqti adgens sasamarTloze 

xelmisawvdomobis uflebas. 

 

I-li Tavis Seswavlis Sedegad aRmoCnda, rom me-5 muxlis me-4 da me-5 punqtebi 

exeba samarTalwarmoebas, romelic unda ganxorcieldes sasamarTloSi, raTa 

gadawydes patimrobis kanoniereba Tu ukanonoba da ukanono patimrobis 

Sedegad dazaralebuls mianiWos qmediTi ufleba kompensaciaze. 

 

me-9, me-10 da me-11 muxlebi exeba iseT uflebebsa da Tavisuflebebs, romlebic 

dakavSirebulia azrTan, gamoxatvasTan, religiasTan, mSvidobian Sekrebasa da 

gaerTianebasTan da sxv. am muxlebSi yvelaze mniSvnelovani is faqtia, rom 

yoveli muxli detalurad aRwers uflebaze TandarTul akrZalvasa da 

SezRudvas. 

 

me-13 muxlis Tanaxmad: 

 

`yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da 

Tavisuflebebi, aqvs samarTlebrivi dacvis efeqtiani saSualeba saxelmwifo 

xelisuflebis winaSe, miuxedavad imisa, rom es darRveva Cadenilia pirTa mier 

samsaxurebrivi uflebamosilebis ganxorcilebisas.~ 

 

xsenebuli muxli mianiSnebs sasamarTloze xelmisawvdomobis uflebaze im 

uflebebis darRvevasTan dakavSirebiT, romlebic CamoTvlilia konvenciaSi. 

Cemi azriT, sasamarTloebi Sedis `erovnul kompetentur organoebSi~, 

romlebic moxsenebulia me-13 muxlSi. 

 

me-17 muxlis Tanaxmad, inter alia, dauSvebelia uflebaTa da TavisuflebaTa imaze 

metad SezRudva, vidre es konvenciiT aris dadgenili.     

 

aRniSnul SemTxvevaSi es muxli gamoiyeneba im aspeqtSi, rom Tu sasamarTloze 

xelmisawvdomobis ufleba aRqmuli unda iqnes me-6 muxlis 1-l punqtSi, 

xelmisawvdomobis aseTi ufleba unda iyos absoluturi, radgan am uflebasTan 

dakavSirebiT ar aris naxsenebi araviTari akrZalva an SezRudva. aravis 

SeuZlia seriozulad amtkicos, rom konvencia iTvaliswinebs sasamarTloze 

xelmisawvdomobis absolutur da SeuzRudav uflebas. 

 

yvelasaTvis cnobilia da Semdgomi mtkicebis gareSe SeiZleba iTqvas, rom 

erovnul sasamarTloze xelmisawvdomobis ufleba, rogorc wesi, arsebobs 

yvela civilizebul demokratiul sazogadoebaSi. aseTi ufleba da misi 

ganxorcieleba xSirad regulirdeba konstituciiT, kanonmdeblobiT da 

kanonqvemdebare aqtebiT, rogoric aris, magaliTad, brZanebebi da sasamarTlo 

reglamenti. 
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konvenciis me-60 muxli ar exeba adamianis im uflebebs, romlebic 

gaTvaliswinebulia erovnuli kanonmdeblobiT. gvevlineba ra rogorc 

adamianis ufleba, sasamarTloze xelmisawvdomobis ufleba, ra Tqma unda, 

warmoadgens erT-erTs im uflebaTagan, romlebic miTiTebulia me-60 muxlSi. es 

garkveulwilad avsebs xarvezs im sarCelebTan dakavSirebiT, romlebTan 

mimarTebaSic konvenciiT xelmisawvdomobis aranairi konkretuli debuleba ar 

aris gaTvaliswinebuli. 

 

sasamarTloebis kompetencia, iseve, rogorc im pirTa ufleba, romlebic 

uflebamosilni arian, sasamarTloSi aRZran samarTalwarmoeba, regulirdeba 

kanoniTa da dadgenilebebiT, rogorc es zemoT iyo miTiTebuli. 

samarTalwarmoeba aRiZvreba pirveli instanciis an zemdgomi sasamarTlos 

samdivnoSi sarCelis, peticiisa Tu ganacxadis Setanis safuZvelze. amasTan, 

gadaxdili unda iqnes dadgenili gadasaxadi (Tuki mosarCeles samarTlebrivi 

daxmareba ara aqvs miniWebuli), ris Semdegac gamoicema gamoZaxebis uwyeba an 

sxva Setyobinebebi. adamianebs SesaZloa upirobod an garkveuli pirobebis 

Tanaxmad aRekveToT samarTalwarmoebis aRZvris SesaZlebloba maTi asakis, 

fsiqikuri mdgomareobis, sasamarTlo procesis araseriozuli Tu 

arakeTilsindisiri miznebisaTvis gamoyenebis gamo. ar aris gamoricxuli 

xarjebis uzrunvelyofisTvis valdebulebis dakisreba da a.S. 

 

samarTalwarmoebis aRZvris Semdeg saqmis mosmenamde arsebobs mravali 

saproceduro safexuri. palataSi, da ara Ria sasamarTloSi, sasamarTlo 

ganmkargulebels an mosamarTles ufleba aqvs, calkeuli kategoriis saqmeebSi 

gamartivebuli wesiT sabolood ganixilos is pretenzia, romelic mocemulia 

sarCelSi, peticiasa da ganacxadSi. amis magaliTia, rodesac pretenzia 

mocemulia sarCelis aRmZvrel ganacxadSi, an rogorc es mocemulia mxaris 

werilobiT argumentaciaSi, da sarCelis mizezi ar aris gamJRavnebuli, an im 

SemTxvevaSi, Tuki mosarCele an mopasuxe, misi pasuxi Tu dacvis mxaris 

mosazreba ar warmoadgens samarTlebrivad gamarTlebul dacvas. 

 

yovelive zemoT warmodgenilis mizania, xazi gausvas im faqts, rom im 

SemTxvevaSi, konvenciis mizani rom yofiliyo sasamarTloze xelmisawvdomobis 

uflebis qceva me-6 muxlis 1-li punqtis ganuyofel nawilad, is adamianebi, 

visac konvenciis teqstis Seqmna ekisra, adamianis uflebisa da Tavisuflebis 

gansazRvris Semdeg ueWvelad gaagrZelebdnen ucvlel praqtikas da 

daadgendnen aseTi uflebisa Tu Tavisuflebis Sesatyvis akrZalvebsa da 

SezRudvebs. 

 

ra Tqma unda, konvenciis mizani xelSemkvreli saxelmwifoebis iurisdiqciis 

farglebSi xelmisawvdomobaze uflebis (konvenciaSi gansazRvruli sxva 

uflebebisagan damoukideblad) yvelas mier erovnuli kanonmdeblobiT 

SeuzRudavad aRiareba rom yofiliyo, mosalodneli iqneboda, rom aseTi 

ufleba naTlad yofiliyo Camoyalibebuli konvenciaSi. konvenciis uflebaTa 

da TavisuflebaTa, iseve, rogorc maT SezRudvaTa gansazRvrisas gamoyenebuli 

sifrTxile da gulmodgineba pirdapir mianiSnebs imaze, rom me-6 muxlis 1-l 

punqtSi xelmisawvdomobis ufleba arc aSkaradaa mocemuli da arc 

igulisxmeba da moiazreba. 
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daismis Semdegi saxis kiTxva: Tu ar arsebobs sasamarTloze xelmisawvdomobis 

ufleba, ra azri aqvs maSin im uamrav debulebas, romlebic exeba 

sasamarTloSi samarTalwarmoebis warmarTvas? 

 

marTlac, Tu konvenciaSi ar iarsebebda arc erTi debuleba, romelic exeba 

sasamarTloze xelmisawvdomobas – Tumca es ase ar aris – me vaRiarebdi, rom 

saWiroa vigulisxmoT da moviazroT, rom aseTi ufleba CarTulia konvenciaSi, 

Tumca ara aucileblad konkretulad am muxlSi. vivaraudebdi, rom 

xelSemkvrelma saxelmwifoebma yovelgvari eWvis gareSe cnes aseTi uflebis 

arseboba. 

 

g. daniSnuleba da mizani 

 

araviTar SemTxvevaSi ar SeiZleba me-6 muxlis 1-li punqtis mniSvnelobis 

daknineba, rodesac mas Cveulebrivi mniSvnelobiT vkiTxulobT da ar 

vgulisxmobT masSi sasamarTloze xelmisawvdomobis uflebas. damoukidebeli 

da miukerZoebeli sasamarTlos mier gonivrul vadaSi saqmis samarTliani da 

sajaro mosmena ganaCenis sajarod gamocxadebasTan erTad – miuxedavad imisa, 

rom vinmes es SesaZloa procedurul sakiTxebad miaCndes –fundamenturi 

mniSvnelobisaa marTlmsajulebis ganxorcielebaSi da amitom me-6 muxlis 1-li 

punqti imsaxurebs da gaaCnia kidevac adamianis uflebaTa qartiaSi raison d'être, 
masSi xelmisawvdomobis uflebis moazrebis gareSe. misi moqmedebis sfero 

mainc Zalian farTo iqneba. 

 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 

preambulis bolo punqti acxadebs: `gadawyvites ra, rogorc evropuli 

qveynebis mTavrobebma, romelnic arian Tanamoazreni da aqvT politikuri 

tradiciebis, idealebis, Tavisuflebisa da samarTlis uzenaesobis saerTo 

memkvidreoba, gadadgan pirveli nabijebi sayovelTao deklaraciaSi dadgenil, 

garkveul uflebaTa koleqtiuri ganxorcielebisaTvis~. vfiqrob, 

gaerTianebuli samefos mTavroba gaumarTleblad ar amaxvilebda Cvens 

yuradRebas sityvebze `gadadgan pirveli nabijebi~ da sityvebze `garkveul 

uflebaTa ganxorcielebisaTvis~, romlebic gvxvdeba am punqtSi. 

 

rac Seexeba miniSnebebs konvenciis travaux préparatoires-ze, adamianis uflebaTa 

sayovelTao deklaraciaze, dafuZnebis Sesaxeb evropul konvenciaze, 

samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso qartiasa da sxva 

saerTaSoriso aqtebze, me momxre var, gavakeTo mxolod mokle mimoxilva. 

deklaraciis travaux préparatoires naTlad iTvaliswinebda sityvebs `ufleba 

xelmisawvdomobaze~, magram xsenebuli sityvebi amoRebuli iqna. 

 

sayovelTao deklaraciis me-8 muxli moicavs sasamarTloze xelmisawvdomobis 

uflebas adamianis im ZiriTad valdebulebebTan mimarTebaSi, romlebic 

miniWebulia konstituciiTa da kanoniT. 

 

sayovelTao deklaraciis me-10 muxli met-naklebad Seesabameba evropuli 

konvenciis me-6 muxlis 1-l punqts. amasTan, deklaracia ar mianiSnebs 

xelmisawvdomobis uflebaze. rogorc Cans, me-6 muxlis 1-li punqti 

Seesatyviseba sayovelTao deklaraciis me-10 muxlsa da saerTaSoriso qartiis 

me-14 muxlis 1-l punqts. 
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dafuZnebis Sesaxeb evropuli konvenciis me-7 muxli aSkarad acxadebs 

`kompetentur sasamarTlo da administrciul organoebze xelmisawvdomobis 

uflebas.~ igive SeiZleba iTqvas saerTaSoriso qartiis me-2 muxlis me-3 

punqtze. 

 

zemoxsnebuli mxars uWers im mosazrebas, rom, rodesac daapires 

sasamarTloze xelmisawvdomobis uflebis CarTva xelSekrulebaSi, es naTeli 

da garkveviT Camoyalibebuli frazebiT gakeTda. 

 

me ukve Sevecade, Sevxebodi interpretaciis umniSvnelovanes elementebs. 

rodesac yvela elementi erTad aris aRebuli da erTobliobaSia ganxiluli, 

Cemi azriT, erTiani efeqti ufro metad ganapirobebs warmodgenili mosazrebis 

siswores. 

 

me-8 muxlTan dakavSirebiT: 

 

Sinagan saqmeTa ministrma, romelmac ar darTo neba patimar golders, 

dakavSireboda Tavis advokats cixis oficer leirdis winaaRmdeg 

ciliswamebisaTvis saqmis aRZvris mizniT, CamoarTva mas ufleba, mieRo 

damoukidebeli samarTlebrivi konsultacia. 

 

saqmis garemoebebidan gamomdinare, mimaCnia, rom golders uari eTqva misi 

korespondenciis pativiscemis uflebaze da am SemTxvevaSi es uari warmoadgens 

me-8 muxlis darRvevas. 

 

ciliswamebisaTvis aRZrul saqmeSi b-n leirds SeeZlo esargebla privilegiiT 

da emtkicebina, rom misi mxridan mocemul saqmeSi adgili ar hqonia borot 

ganzraxvas. ar iyo gamoricxuli, rom Sinagan saqmeTa ministrsa da cixeebis 

mmarTvels dasabuTebulad erwmunaT, rom golders ar hqonda araviTari Sansi, 

bolomde mieyvana ciliswamebis saqme, magram, principSi, vemxrobi im 

Sexedulebas, rom patimars unda hqondes nebarTva, daukavSirdes da awarmoos 

konsultacia damcvelTan an advokatTan da miiRos damoukidebeli 

samarTlebrivi rCevebi im gamonaklisi SemTxvevebis garda, rodesac arsebobs 

usafrTxoebis TvalsazrisiT mniSvnelovani mosazrebebi patimarTan 

dakavSirebiT. 

 

 

mosamarTle ser jerald fiTsmorisis gansxvavebuli azri 

 

Sesavali       
 

1. am mosazrebis I nawilSi mocemul mizezTa gamo mainc SevuerTdi 

sasamarTlos gadawyvetilebas, romelic dakavSirebuli iyo adamianis 

uflebaTa evropuli konvenciis me-8 muxlis darRvevasTan. am sakiTxTan 

mimarTebaSi unda aRvniSno, rom winamdebare saqmeSi gaerTianebuli samefos 

mTavrobam daarRvia konvenciis me-8 muxli. 

 

2. meores mxriv, ar SemiZlia daveTanxmo sasamarTlos im mTavar sakiTxSi, 

romelic dakavSirebuli iyo me-6 muxlis 1-li punqtis gamoyenebasa da mis 
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ganmartebasTan, sasamarTloze xelmisawvdomobis savaraudo uflebasTan – 

azri, romelic aq gamoiTqva, mdgomareobs ara imaSi, unda uzrunvelyofdes Tu 

ara konvencia aseT uflebas, aramed imaSi, uzrunvelyofilia Tu ara is 

amJamad. es zegavlenas axdens im sakiTxze, Tu ra aris kanonieri saerTaSoriso 

xelSekrulebis ganmartebisas, rodesac daculia jerovani ganmartebiTi 

procesis farglebi, da borotad ar irRveva is are, romelic SesaZloa 

esazRvrebodes sasamarTlo kanonmdeblobas. am sakiTxs Sevexebi qvemoT, II 

TavSi. 

 

3. ver vxedav im faqtebis warmodgenis saWiroebas, rolebsac adgili hqonda am 

saqmeSi, radgan veTanxmebi maT warmodgenas ganaCenSi mocemuli saxiT. 

 

I Tavi. konvenciis me-8 muxli 
 

4. gansaxilveli sakiTxi, romelic wamoiWra konvenciis me-8 muxlTan 

dakavSirebiT, mdgomareobs imaSi, daarRvia Tu ara gaerTianebuli samefos 

Sinagan saqmeTa ministrma golderisTvis damcvelTan konsultaciaze uaris 

TqmiT (SemdgomSi sasjelis saxiT parxrustis cixeSi patimrobiT) konvenciis 

me-8 muxliT gaTvaliswinebuli ufleba. konvenciis me-8 muxlis debulebebis 

Tanaxmad: 

   

`1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis 

sacxovrebelsa da mimoweras.  

 

2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcielebaSi, 

garda iseTi Carevisa, romelic daSvebulia kanoniT  da aucilebelia 

demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi 

usafrTxoebis an qveynis ekonomikuri keTildReobis interesebisaTvis an 

uwesrigobis Tu danaSaulis Tavidan asacileblad, janmrTelobis an zneobis 

an sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis.~ 

 

am debulebasTan dakavSirebiT ori ZiriTadi kiTxva – an eWvi – warmoiSva: 

mTlianad gamoiyeneba igi winamdebare saqmis garemoebebTan mimarTebaSi Tu ara? 

da meore, Tuki igi principSi gamoiyeneba, awesebs Tu ara igi raime SezRudvas 

an gamonakliss im wesze, romelsac moicavs? 

 

a. gamoyenebis sakiTxi 

 

5. gamoyenebis sakiTxTan dakavSirebiT eWvebi Cndeba termini `korespondenciis~ 

mniSvnelobis garSemo, agreTve, imis Taobaze, Tu ra warmoadgens `Carevas~ 

`korespondenciis pativiscemis uflebis ganxorcielebaSi~. termini 

`korespondencia~ am konteqstSi Tavisi Cveulebrivi da leqsikoniT1 miniWebuli 

mniSvnelobiT aRniSnavs ufro mcire raimes, vidre ,,dakavSirebaa~ _ an, ufro 

zustad rom vTqvaT, es aris dakavSirebis erT-erTi SesaZlo forma. igi 

faqtobrivad warmoadgens werilobiT korespondencias, romelic SesaZloa 

moicavdes depeSebs an teleqsur Setyobinebebs, magram ara adamianebis uSualo 

                                                 
1 oqsfordis leqsikonis Tanaxmad, `kavSiri~ SesaZlebelia gamoyenebuli iqnes kontaqtis an 

zmnis `iqonio kavSiri an kontaqti~ `nacvlad,~ magram am gamoTqmebs acxadebs moZvelebulad, 

garda im konteqstisa, romelSic es ukanasknelni gamoiyeneba rogorc werilebi an werilobiTi 

gzavnilebi. 
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dakavSirebas sityvierad, telefoniT2 an niSnebiT Tu signalebiT. aqedan 

gamomdinare, ar viqnebodi swori, Tu gavaigivebdi cneba `korespondencias~ 

cneba `dakavSirebasTan~. Tumca radgan aq saqme ar exeba golderis mier 

damcvelTan telefoniT dakavSirebis sakiTxs, es mosazreba aRar wamoiWreba. 

rac Seexeba werils, golders arasodes miuweria werili advokatisaTvis. ar 

arsebobda werili, Sesabamisad, ar arsebobda misi SeCerebis faqtic. amrigad, 

adgili ar hqonia korespondenciaSi Carevas, radgan ganmcxadebelsa da im 

damcvels Soris, romlisganac mas unda mieRo samarTlebrivi rCeva, ar 

warmoebula araviTari korespondencia, rogorc amas adgili hqonda 

parlamentis wevrisTvis miweris mcdelobis dros3. magram amis mizezi iyo is, 

rom golderma nebarTva aiRo damcvelTan konsultaciis warmoebaze `im 

mizniT, rom aReZra sarCeli ciliswamebisaTvis – rac, Cemi azriT, unda 

ganxorcielebuliyo (yovel SemTxvevaSi, Tavdapirvelad mainc) misTvis werilis 

miweraSi4 – mas ganumartes, rom ar eqneboda amis ufleba – rac sinamdvileSi 

niSnavda, rom nebismieri werili SeCerebuli iqneboda – da ganmcxadebelma 

amitom ar dawera es werili. Sesabamisad, am TvalsazrisiT ar yofila 

faqtobrivi Careva mis korespondenciaSi, magram, Cemi azriT, adgili hqonda 

imas, rac inglisuri terminologiiT niSnavs `nagulisxmev~ SeCerebas an 

Carevas. vTvli, rom es ukanaskneli daawesebs Seusabamo da formalur 

SezRudvas korespondenciaSi Carevis cnebaze, romelsac Sexeba ar eqneba 

korespondenciis im SemTxvevasTan, romelsac adgili ar hqonda mxolod 

imitom, rom aseTi Zalauflebis ganxorcielebis uflebamosilebis mqone 

kompetenturi organos warmomadgenelma daadgina, rom es dauSvebeli iyo. 

vfiqrob, rom im SemTxvevaSic ki, Tu nebarTva gacemuli iqneboda, golderi 

praqtikulad ver isargeblebda am uflebiT. 

 

6. metad mniSvnelovan faqts warmoadgens is, rom xsenebuli uari didi xnis 

ganmavlobaSi ar mouspobda golders saSualebas, aReZra Tavisi sarCeli, Tuki 

amas apirebda – radgan mas eqneboda amisaTvis sakmarisi dro cixidan 

gaTavisuflebis Semdeg – rasac arsebiTi mniSvneloba ar gaaCnia me-8 muxlTan 

dakavSirebuli sakiTxisaTvis. amas gansakuTrebuli mniSvneloba aqvs me-6 

muxlis 1-li punqtiT gaTvaliswinebul sasamarTloze xelmisawvdomobis 

savaraudo uflebasTan mimarTebaSi da mec mas swored am konteqstSi Sevexebi. 

 

7. me-5 punqtSi ganxiluli mosazrebis analogiuri mosazreba wamoiWreba 

imasTan dakavSirebiT, Tu ras warmoadgens `ufleba~, romelic miTiTebulia 

frazaSi ,,dauSvebelia sajaro xelisuflebis Careva am uflebis 

ganxorcielebaSi~ da gvxvdeba me-8 muxlis me-2 punqtis dasawyisSi, _ xolo 

                                                 
2 Tavis naSromSi `adamianis uflebaTa evropuli konvenciis gamoyenebis Sesaxeb~ b-ni j.e.s. 

fauketi yuradRebas amaxvilebs germanuli sasamarTloebis praqtikaze, romlis Tanaxmadac: 

`saubari, uSualo Tu telefonis saSualebiT, warmoadgens piradi cxovrebis nawils (ix, gv. 

194), piradi cxovrebis pativiscema ki sxva kategoriaa, romelic daculia konvenciis me-8 

muxliT~. 
3 ix. sasamarTlos ganaCenis me-13 da me-19 punqtebi. golderis pretenzia am TavTan mimarTebaSi 

adamianis uflebaTa evropuli komisiis mier cnobili iqna arsebiT ganxilvaze dauSveblad, 

radgan gaerTianebul samefoSi mas hqonda gasaCivrebis ufleba, rac man ar gamoiyena. ase rom, 

ganmcxadebelma ar amowura SidasamarTlebrivi dacvis saSualebebi. 
4 gonivruli iqneboda, warmogvedgina, rom golderis mcdeloba, cixidan telefoniT 

dakavSireboda damcvels (ris Sesaxebac araviTari mtkicebuleba ar arsebobs), warumatebeli 

iqneboda, miuxedavad imisa, rom me-8 muxlis sawinaaRmdegod mis korespondenciaSi araviTar 

Carevas ar eqneboda adgili – magram ix. me-2 sqolioSi piradi cxovrebis Teoria. 
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TviT ufleba gansazRvrulia me-8 muxlis 1-l punqtSi da warmoadgens adamianis 

uflebas, `pativi scen mis pirad da ojaxur cxovrebas, mis sacxovrebelsa da 

mimoweras~. advili iqneboda, dagveboloebina argumenti imis aRniSvniT, rom 

korespondenciis pativiscema ar arsebobs, Tu TviT korespondenciis warmoeba 

ar aris nebadarTuli. magram sakiTxi arc Tu ise advilad dgas. aRsaniSnavia 

is garemoeba, rom korespondenciis pativiscema arsebobs manam, sanam adgili 

ara aqvs Carevas korespondenciaSi, ra saxisac ar unda iyos igi, magram 

gamoyenebuli sityvebi arc gamoxatavs da arc gulisxmobs korespondenciis 

arsebobis raime garantias; magaliTad, korespondenciis sruli akrZalva ar 

SeiZleba CaiTvalos uflebaSi Carevad. garkveuli elferi SesaZloa SesZinos 

arguments konteqstma, romelSic sityva `korespondencia~ gvevlineba, kerZod ki 

`piradi da ojaxuri cxovreba~, `sacxovrebeli... da korespondencia~, romelic 

migvaniSnebs sacxovrebel adgilze da, Sedegad, Carevis im savaraudo formaze, 

romelsac SesaZloa adgili hqondes, Tuki vinmes piradi qaRaldebi mis saxlSi 

an sastumroSi an piradad iqneba gaCxrekili da mniSvnelovani werilebis 

konfiskacias da amoRebas eqneba adgili. magram dakavSirebulia ki cneba 

sakiTxis am tipTan? es Zalian viwro ganmrtebas hgavs. ufleba, romelSic ar 

unda ganxorcieldes Careva sajaro xelisuflebis mxridan, aris 

korespondenciaze `pativiscemis ufleba~, da, Cemi azriT, logikuri daskvnis 

safuZvelze, korespondenciis pativiscemas adgili maSin ara aqvs, rodesac 

korespondenciis konfiskaciis Tavidan asacileblad da SesaCereblad, rasac 

sxva SemTxvevaSi eqneboda adgili, sajaro xelisufleba winaswar krZalavs 

mas.5 aqedan gamomdinare, sasamarTlo ganaCeni Zalian mniSvnelovan mosazrebas 

amJRavnebs, rodesac mianiSnebs, rom dauSvebeli iqneboda, CagveTvala, rom me-8 

muxli gamoyenebuli iqneboda im SemTxvevaSi, Tuki golderi werilis 

saSualebiT mimarTavda Tavis advokats da werili SeCerebuli iqneboda, magram 

ar gamoiyeneba, radgan mas Seatyobines, rom werili SeCerebuli iqneboda, Tuki 

is mas dawerda, da amitom man werili ar dawera. 

 

b. SezRudvebi da gamonaklisebi 

 

8. ar SemiZlia, daveTanxmo sasamarTlos ganaCens im nawilSi, romlis 

Tanaxmadac me-8 muxlis struqtura gamoricxavs me-8 muxlis 1-l da me-2 

punqtebSi gansazRvruli wesis moqmedebaze gamouTqmeli, magram ganuyofeli 

SezRudvis moqmedebis SesaZleblobasac ki. vinaidan korespondenciis 

`pativiscema~ _ rasac me-8 muxlis 1-li punqti iTvaliswinebs – ar unda iqnes 

gaTanabrebuli korespondenciis sruli Tavisuflebis cnebasTan,6 meore 

punqtSi CamoTvlil gamonaklisTa gareSec ki gamovidoda, rom 1-li punqti 

samarTlianad SeiZleba niSnavdes raimes ufro mcires, vidre korespondenciis 

sruli Tavisuflebaa yvela SemTxvevasa da garemoebaSi. Cemi azriT, 

mniSvnelobidan gamomdinare igi aRqmuli unda iqnes ise, rom moTxovnili 

                                                 
5 es SesaZlebelia mTlad patiosnad ar gamoiyurebodes cixis administraciis mxridan, romlis 

qmedeba mTlianad Seesabameboda cixis wesebs, magram rodesac golderma aiRo nebarTva, 

ewarmoebina konsultacia Tavis damcvelTan, mas uari eTqva. amitom unda miviCnioT, rom im 

SemTxvevaSi Tuki igi Seecdeboda, konsultacia ewarmoebina im erTaderTi praqtikuli 

saSualebiT – Tavdapirvelad mainc – kerZod werilis saSualebiT, es ukanaskneli SeCerebuli 

iqneboda (ix. me-4 sqolio). 
6 kmayofili var, rom Cems mosazrebas mxars uWers, arc meti, arc naklebi, adamianis uflebaTa 

evropuli komisiis prezidenti, romelic ambobs (ix. me-2 SeniSvna, gv. 196), rom korespondenciis 

`pativiscema~ me-8 muxlis 1-li punqtSi, me-8 muxlis me-2 punqtisgan gansxvavebiT, ar moicavs 

SeuzRudav Tavisuflebas saqmeSi.~ 
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pativiscemis xarisxi raRac doneze unda Seesabamebodes zogadad situacias da 

Sesabamisi piris daniSnulebas. aqedan gamomdinare – da Tu ar gavcdebiT 

winamdebare saqmis sazRvrebs – marTlzomierad dapatimrebuli piris 

korespondenciis kontroli ar aris Seusabamo masTan mimarTebaSi, miuxedavad 

imisa, rom kontrols, efeqtiani rom iyos, unda hqondes uflebamosileba, 

ukanaskneli saSualebis saxiT, SeaCeros korespondenciis an misi calkeuli 

nawilis warmoeba. terminis namdvili mniSvnelobiT es unda iyos `ganuyofeli~ 

korespondenciis kontrolis cnebaSi, romelic sxvagvarad Zaladakarguli 

iqneboda gamonaTqvamis sruli mniSvnelobiT. bunebrivia, rom yvelaze 

mniSvnelovan sakiTxad rCeba, gamarTlebuli iyo Tu ara calkeul garemoebebSi 

da calkeul saqmeSi ganxorcielebuli kontrolis xarisxi – anu mkacrad 

Seesabameboda Tu ara cnebas `pativiscema~, amis gonivruli mniSvnelobiT _ 

gansakuTrebiT maSin, rodesac moicavda akrZalvis an SeCerebis nagulisxmev 

safrTxes. 

 

9. ueWvelia, rom vinaidan konvenciis Semqmnelebma gaaanalizes, rom me-8 muxlSi 

gansazRvruli wesi Zalze SezRudulad unda iqnes aRqmuli, raTa misi 

gamoyeneba saerTod SesaZlebeli iyos, maT dauqvemdebares is konkretul 

gamonaklisebs; da Tumca es Cemi azriT – im mizezTa gamo, romlebic sul 

axlaxans Camovayalibe – ar amowuravs uflebaze yvela SesaZlo SezRudvas, 

isini sakmaod farTo da zogadia imisaTvis, rom moicvas analogiurad 

wamoWrili saqmeebi. am gamonaklisTa Camoyalibeba ar aris sakmarisi erTi 

mniSvnelovani sakiTxis gamo: naxsenebia eqvsi punqti Tu kategori, magram isini 

ganTavsebulia samidan or jgufSi – da gaugebaria, aris Tu ara aucilebeli, 

rom gamonaklisis sadavo SemTxveva moxvdes orive jgufis sami punqtidan erT-

erTSi, Tu sakmarisia, xvdebodes samidan erT-erT punqtSi pirvel an meore 

jgufSi. me-8 muxlis inglisur teqstSi arsebobuli xsenebuli gaurkvevlobis 

axsna (ix. me-4 punqti zemoT)7, sabednierod, me ar mWirdeba, radgan CemTvis 

sakmarisia, rom ganxiluli iqna ra calkeuli tipis safuZvelze, patimris 

korespondenciis kontroli SesaZloa moxvdes rogorc `sazogadoebis 

usafrTxoebis~, aseve `uwesrigobisa da danaSaulis Tavidan acilebis~ punqtSi 

da amrigad moxdes misi klasificireba gamonaklis kategoriad am debulebis 

SesaZlo zemoxsenebuli ganmartebis orive kategoriidan. 

 

10. Tumca arsebobs bundivanebis Tu gaurkvevlobis sxva elementic. me-8 muxlis 

me-2 punqtis mixedviT, `dauSvebelia Careva [korespondenciasTan mimarTebaSi], 

garda iseTi Carevisa, romelic ... aucilebelia [mag.] uwesrigobis an 

danaSaulis Tavidan asacileblad~. amis bunebrivi mniSvneloba aseTi iqneboda: 

imisaTvis, rom calkeul SemTxvevaSi Careva gamarTlebuli yofiliyo, Careva 

`aucilebeli~ unda yofiliyo im saqmeSi `danaSaulis Tavidan asacileblad~ 

da sxv. amis safuZvelze, miuxedavad imisa, rom garkveuli kontroli SesaZloa 

principSi saWiro iyos danaSaulis Tavidan asacileblad da sxv. (magaliTad, 
patimrebs sxvagvarad SeuZliaT moawyon gaqceva an dagegmon sxva danaSaulebi), 

calkeuli Careva (am SemTxvevaSi nagulisxmevi SeCereba) mainc saWiroebs 

gamarTlebas aucilebloblobidan gamomdinare `...Tavidan asacileblad~. Tumca 

miuxedavad imisa, rom gaerTianebuli samefos mTavroba erTi SexedviT 

daeTanxma im faqts, rom aucilebloba dakavSirebuli unda iyos calkeul 

                                                 
7 sakiTxi wamoiWreba imis gamo, rom ar aris naTeli is kategoriebi, romlebic iwyeba sityvebiT 

`aRkveTisaTvis~ da sxv, imarTeba da pirdapir exeba Tu ara winamdebare sityvebs 

`aucilebelia,~ an mxolod sityvebs `interesebSi~ xom ar exeba. 
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SemTxvevasTan, mTavrobam gansxvavebuli azric warmoadgina (romelic erTi 

SexedviT arc mTlad usafuZvlo da sakmaod logikuria), saxeldobr is, rom 

Tu gaviTvaliswinebT, rom gamoyenebuli SezRudva SesaZlebelia 

gamarTlebulad CaiTvalos, rogorc me-8 muxlis me-2 punqtSi CamoTvlil 

gamonaklis kategoriaTagan erT-erTi, calkeul SemTxvevaSi SezRudvis 

gamoyenebis uflebamosileba unda rCebodes cixis administracias an mas 

Sefasebis garkveuli Tavisufleba mainc unda hqondes, im moculobiT, sanam 

moqmedebs pasuxismgeblobiT da keTilsindisierad – da, ra Tqma unda, 

winamdebare saqmeSi ar yofila aranairi sxva miniSneba. Tuki sakiTxs am kuTxiT 

mivudgebiT, sasamarTlom ar unda auaros gverdi cixis administraciis mier 

ganxorcielebul qmedebas da ganaCenSi gaakritikos is, Tu ra saxiT iqna 

gamoyenebuli moqmedebis Tavisufleba. imave sakamaTo sakiTxis meore da ufro 

momcro versia iqneboda, gveTqva, rom igi ufro metad cdilobs gaamarTlos 

gasaCivrebuli qmedeba gamoyenebuli SezRudvis xasiaTze miniSnebiT, vidre is, 

rac am SezRudvis ganxorcielebisas iqna gakeTebuli. amitom gamomdinare 

iqidan, rom SezRudva principSi miekuTvneba mocemul gamonaklisTa 

kategoriaTa klass da dawesebul iqna keTilsindisierad, gamoZieba aq unda 

SeCerdes. 

 

11. vwuxvar, rom ar SemiZlia miviRo es argumenti, miuxedavad misi 

damajereblobisa. Cemi azriT, sakiTxi exeba sityva `Carevas~ frazaSi 

`dauSvebelia Careva, garda iseTi Carevisa, ... aucilebelia ... Tavidan 

asacileblad da sxv.~ vfiqrob, ukeTesi mosazreba aris is, rom es TavisTavad 

gulisxmobs qmedebas, romelic xorcieldeba SezRudvis ganxorcielebisas, 

vidre SezRudva an kontrolis tipi, romlidanac is gamomdinareobs. es aris 

qmedeba – am SemTxvevaSi nebarTvaze uaris Tqma – romelic warmoadgens ufro 

Carevas, vidre Zalauflebis ganxorcielebas im wesis Sesabamisad, romelic 

Teoriulad gamoyenebuli SeiZleba arc ki iqnes. sxva sityvebiT rom vTqvaT, 

sakmarisi ar aris imis warmoCineba, rom patimrebis korespondenciis zogadi 

kontroli – misi SeCerebis SemTxvevaSic ki - `aucilebelia ... sazogadoebrivi 

usafrTxoebis interesebisaTvis~ an `uwesrigobis an danaSaulis Tavidan 

asacileblad~. amiT rom mTavrdebodes yvelaferi, SesaZlebeli iqneboda 

erTxel da samudamod imis aRniSvna, rom principSi aseTi aucilebloba 

arsebobs _ da damokidebulia xarisxis sakiTxebsa da gamoyenebaze. magram 

damatebiT warmoCinebuli unda iqnes, rom Carevis calkeuli qmedeba am 

safuZvlebze `aucilebeli~ iyo. 

 

12. Sesabamisad, winamdebare saqmeSi gamoZiebuli unda iqnes is konkretuli 

uari, romelic golders eTqva damcvelTan konsultaciis nebarTvaze 

(zemoxsnebuli mizezebis gamo, mis korespondenciaSi, an, miT umetes, Tu 

gamoviyenebT me-8 muxlis mouxerxebel formulirebas – misi korespondenciis 

`pativiscemis uflebaSi~ nagulisxmevi Carevis saxiT). amis Semdeg ismis kiTxva, 

`aucilebeli~ iyo Tu ara uaris Tqma sazogadoebrivi usafrTxoebis, 

danaSaulis Tavidan acilebis mizeziT da sxv. Tuki am gziT vimsjelebT, Cemi 

azriT, SesaZlebelia mxolod erTi pasuxi arsebobdes: ar arsebobda _ da 

vambob ra amas, vacxadeb, rom ar gamomrCenia gaerTianebuli samefos argumenti 

imasTan dkavSirebiT, rom Tu golders nebas darTavdnen, Sexvedroda 

damcvels, rac (kompetenturma organoebma) usafuZvlo pretenziad Seafases, 

analogiur saSualebebze ar SeiZleboda uari TqmodaT sxva patimrebs, radgan 

nebismieri wesis gamoyenebisas adgili unda hqondes wesebis gamoyenebis 
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Sesabamisobas da naTlad ganszRvruli da aRiarebuli samuSao principebis 

mkacr dacvas. es, udavod, asea, magram ar gvaTavisuflebis imis warmoCenis 

saWiroebisgan, rom uaris Tqma nebismieri adamianisaTvis – kerZod, am 

konkretuli mizezebiT uaris Tqmis praqtika _ gamarTlebulia rogorc 

`aucilebeli ... sazogadoebrivi usafrTxoebis interesebisaTvis~ an 

`danaSaulis Tavidan acilebis mizniT~ da sxv. xsenebuls mivyavar im 

sakiTxamde, romelic, Cemi azriT, yvelaze mniSvnelovania: vin unda gadawyvitos 

(rogorc me gavimeore gaerTianebuli samefos argumenti), `sruliad 

usafuZvloa~ Tu ara golderis pretenziismagvari sarCelebi (anu is, romelic 

exeboda advokatTan konsultacias)? aseTi SemTxveva ufro sasamarTlo 

ganxilvis sagans xom ar warmoadgens, vidre aRmasrulebeli xelisuflebisa? 

 

13. faqtobrivad  gaerTianebuli samefos Sinagan saqmeTa ministrma ar gamoiyena 

sityvebis es forma golderisaTvis gasagzavn pasuxSi an marTlac gamoxata 

raime azri pretenziis arsebiT Tu sxvagvar sakiTxTan dakavSirebiT: mocemuli 

teqsti iyo Zalian bundovani da Zlier zogadi xasiaTis.8 Tumca gaerTianebuli 

samefos argumentis saxiT mohyavda is, rom uars safuZvlad edo kompetenturi 

organoebis rwmena, rom golderis pretenzias ar gaaCnda araviTari dasayrdeni 

moqmed kanonmdeblobaSi da warmatebas ver miaRwevda cixis oficris (romelmac 

pretenzia gamoTqva mis mimarT, magram mogvianebiT uari Tqva am pretenziaze) 

winaaRmdeg ciliswamebisaTvis aRZruli samarTalwarmoebis Sedegad. amitom 

miCneul unda iqnes, rom golderis Txovnaze uaris Tqma de facto emyareboda am 
safuZvlebs da, Sesabamisad, Sefasebuli unda iqnes sazogadoebrivi 

usafrTxoebis interesebis an danaSaulis Tavidan acilebis da sxv. mizeziT 

uaris Tqmis savaraudo aucilebloba. 

 

14. golderis saqmeSi SeuZlebelia gavigoT, Tu ra saxiT SeiZleba amgvari uari 

gamarTlebuli iyos, rogorc aucilebeli me-8 muxlis me-2 punqtSi CamoTvlili 

erT-erTi mizeziT, im SemTxvevaSic ki, Tu xsenebuli srul SesabamisobaSi iyo 

cixeSi arsebul praqtikasTan, radgan SemdgomSi igi iqneboda xarvezebiani 

praqtika. am SemTxvevas gaerTianebuli samefos TvalTaxedvidanac rom 

SevxedoT, imis mtkiceba, rom praqtika gamarTlebulia, vinaidan patimrebi 

Tavisi arsiT arian modaveebi da mzad arian, Tu xels ar SeuSlian, wamoiwyon 

gauazrebeli da usafuZvlo samarTalwarmoebebi, rCeba mosazreba, rom rac ar 

unda araxelsayreli iyos es cixis administraciisaTvis, mainc rTulia, 

davinaxoT Tu ra donis aucilebeloba SeiZleba arsebobdes sazogadoebrivi 

usafrTxoebis interesebisaTvis an danaSaulis Tavidan acilebis mizniT. 

magram, Tundac Teoriulad aseTi ram SesaZlebeli iyos, golderis saqmeSi es 

damajereblad ar damtkicebula. 

 

15. Tumca ufro mniSvnelovania is faqtia, rom ar Cans, TiTqos golderisaTvis 

naTqvami uaris namdvili mizezi `aucilebloba~ iyo, mizezs albaT ufro 

                                                 
8 golderma gaakeTa ori moTxovna: pirveli moTxovna Seexeboda sxva cixeSi gadayvanas da an 

nebarTvis miRebas, ewarmoebina konsultacia Tavis damcvelTan samarTalwarmoebis aRZvris 

Sesaxeb, an, alternatiulad, rCevis miRebas calkeuli magistrebisagan, romelTa 

Sexedulebasac igi endoboda. pasuxad golders ecnoba, rom Sinagan saqmeTa ministrma srulad 

ganixila misi Txovna, `magram ver gascems nebarTvas ganmcxadeblis sxva cixeSi gadayvanis 

Taobaze. aRsaniSnavia is garemoeba, rom safuZvlebis ararsebobis gamo Sinagan saqmeTa 

ministri ar aris uflebamosili, miiRos raime sxva zoma TxovnaSi dasaxelebul sxva 

sakiTxebTan dakavSirebiT~. 
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pretenziis xasiaTi warmoadgenda. swored aq SeiZleba aRmovaCinoT is sakiTxi, 

romelic safuZvlad udevs uars. praqtika, rodesac damcvelTan kontaqtze 

SesaZlo samarTalwarmoebasTan dakavSirebiT patimars uars eubnebian, vinaidan 

aRmasrulebelma organoebma daadgines, rom moTxovnas ara aqvs sakmarisi 

samarTlebrivi safuZveli, ar SeiZleba gamarTlebuli iqnes ara marto 

`aucileblobiT~ da a.S. (arc aqvs amis pretenzia) – misi gamarTleba saerTod 

ar SeiZleba, radgan es moicavs marTlmsajulebis funqciis uzurpacias. es ar 

niSnavs eWvis gamoTqmas kompetenturi organoebis patiosnebasa da 

keTilsindisierebaSi im mosazrebis CamoyalibebaSi, romelic maT gaaCndaT 

golderis pretenziasTan dakavSirebiT, rac ar aris mniSvnelovani. 

mniSvnelovani is aris, rom igi motivirebuli iyo imiT, rac realobaSi iyo 

marTlmsajulebis dadgena – rac gamomdinareobda ara marTlmsajulebis 

ganmaxorcielebeli, aramed aRmasrulebeli organosagan. ra Tqma unda, 

naTelia, rom marTlmsajulebis sistemis erT-erT funqcias warmoadgens, 

marTlmsajulebis RonisZiebaTa ganxorcielebis saSualebiT da saWiroebis 

SemTxvevaSi, argumentebis mosmenis Semdeg ganaxorcielos is RonisZiebebi, rac 

cixis administraciam, moqmedebda ra rogorc aRmasrulebeli xelisuflebis 

organo da yovelgvari argumentaciis mosmenis gareSe – Tundac golderisagan 

an misi warmomadgenlisagan – ganaxorciela winamdebare saqmeSi. yvela 

normaluri samarTlebrivi sistema – maT Soris, yvelaze naTlad inglisis 

sistema – moicavs procedurebs, rodesac samarTalwarmoebis adreul etapze 

saqme SesaZlebelia (Tu gamoviyenebT inglisur terminologias struck out) 
`amoRebuli iqnes~ rogorc usafuZvlo an boroti ganzraxviT Setanili an 

iseTi, romelic ar Seicavs araviTar marTlsawinaaRmdego qmedebas 

(safuZvlebi, romlebic uxeSad SeiZleba SevadaroT `sarCelis wardgenis 

borotad gamoyenebas~ an `aSkarad dausabuTebel~ sarCelebs, adamianis 

uflebaTa terminologiiT)9. es SesaZlebelia gakeTdes da xSirad xdeba didi 

xniT adre sasamarTlo mosmenamde, winaaRmdeg SemTxvevaSi, Tu gadacemuli 

iqneboda sasamarTloze gansaxilvelad, saqme miaRwevda ganmxilvel 

mosamarTlemde; magram es mainc keTdeba sasamarTlo xelisuflebis an 

sasamarTlo uflebamosilebis mqone organos mier. es SeiZleba iyos mcire an 

ufro mcire uflebamosilebis mqone organo, magram sasamarTlo 

uflebamosilebis xasiaTi rogorc organosaTvis, aseve 

samarTalwarmoebisaTvis ZalaSi rCeba. 

 

16. Znelia, me-8 muxlis me-2 punqtSi moxseniebuli aucileblobis sakiTxidan 

gamomdinare davinaxoT, Tu ratom unda CamoerTvaT patimrebs, mxolod imitom, 

rom maT es statusi gaaCniaT, maT sarCelebTan dakavSirebuli (iqneba es kargi 

Tu cudi) winaswari pretenziis sasamarTlos mier ganxilvis SesaZlebloba, 

gansakuTrebiT maSin, rodesac es pretenziebi Seexeba mopasuxis qmedebebs da 

ara mesame mxares. magram aq, ra Tqma unda, sxva elementic warmoCindeba. Sinagan 

saqmeTa ministri ar iyo ucxo mxare golderis potenciuri saCivris 

SemTxvevaSi, miuxedavad imisa, rom igi ar iyo procesis SesaZlo mxare _ saqmis 

aRZvris SemTxvevaSi swored mis daqvemdebarebaSi myofi cixis oficris qmedeba 

iqneboda sarCelis sagani. kidev erTxel unda aRiniSnos, rom ar arsebobs 

araviTari miniSneba imasTan dakavSirebiT, rom Sinagan saqmeTa ministrze 

zegavlena moaxdina im faqtma, rom saqme formalurad mas Seexeboda. es 

ubralod gulisxmobs princips: nemo in re sua judex esse potest. ra Tqma unda, 

                                                 
9 es Sedis im safuZvlebSi, romlebic mocemulia evropuli konvenciis 27-e muxlSi, romlis 

safuZvelzec adamianis uflebaTa evropulma komisiam unda uaryos sarCelis ganxilva. 
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logikuradac da samarTalSic xsenebuli ar SeiZleba xdebodes TavisTavad, 

raTa daakmayofilos is aucilebloba, romelic arsebobda me-8 muxlis me-2 

punqtiT gaTvaliswinebuli erT-erTi gamonaklisis safuZvelze. Tuki aseTi 

aucilebloba realurad arsebobda, maSin Carevac ar iqneboda miCneuli me-8 

muxlis sawinaaRmdegod. Tumca nemo in re sua elementis miznia, kompetentur 

organoebs daakisros pasuxismgebloba, gaamarTlon Careva aucileblobis 

naTeli da damajerebeli argumentaciiT _ romelic am saqmeSi, cxadia, ar iyo 

warmodgenili. 

 

17. mimaCnia, rom adgili hqonda me-8 muxlis darRvevas, miuxedavad imisa, rom es 

iyo Cadenili uneblied, amasTan, minda davamato, rom viTvaliswinebT ra me-8 

muxlis rTul struqturas, romlis demonstrirebac imedi maqvs, cotaTi mainc 

movaxerxe (am TvalsazrisiT igi erTaderTi ar aris konvenciaSi), gasakviri ar 

aris, rom mTavrobebisaTvis mTlad naTeli ar aris, Tu ras warmoadgens me-8 

muxliT gaTvaliswinebuli valdebulebebi. es exeba konvenciis me-6 muxlis 1-

li punqtis ganmartebasac, romelsac qvemoT ganvixilav. 

 

II Tavi. me-6 muxlis 1-li punqti 
 

a. gamoyenebis aspeqti 
 

18. winamdebare saqmeSi mTavar sakiTxs, romelic wamoiWra da sakamaTo gaxda, 

warmoadgens Semdegi: aniWebs Tu ara konvencia kerZo pirebs da gaerTianebebs 

sasamarTloze xelmisawvdomobis uflebas konvenciis xelSemkvreli mxareebis 

qveynebSi. sasamarTlos ganaCenSi miRweulia SeTanxmeba imasTan dakavSirebiT, 

rom konvenciis erTaderTi debuleba, romelic am sakiTxs exeba – me-6 muxlis 

1-li punqti – arc pirdapir da arc raime terminebis saSualebiT ar gamoxatavs 

aseT uflebas. Tumca es ufleba moiazreba konvenciaSi nawilobriv im 

mosazrebebis safuZvelze, romlebic scdeba me-6 muxlis 1-li punqtis, rogorc 

aseTis, sazRvrebs, da nawilobriv im SezRudvebis safuZvelze, romlebic misive 

debulebebiT igulisxmeba. magram vidre am sakiTxSi Rrmad SeviWrebode, 

wamoiWreba pirveli Zalian mniSvnelovani sakiTxi, romelzec damokidebulia 

me-6 muxlis 1-li punqtis gamoyenebisa da sasamarTloze xelmisawvdomobis 

Sesabamisobis mTliani problema. arsebobs sxva mosazrebac, romlis ganxilva 

momavalSi ufro Sesabamisi iqneba – ix. 26-e-31-e punqtebi. 

 

19. naTelia, usargeblo iqneboda, gangvexila sakiTxi, aniWebda Tu ara 

konvenciis me-6 muxli inglisis sasamarTloebze xelmisawvdomobis uflebas, 

sanam golders uars etyodnen aseTi uflebis ganxorcielebaze – Cemi azriT, 

igi ar SezRudula uflebis ganxorcielebaSi. zemoxsenebuli xerxiT mas 

SeezRuda damcvelTan  konsultaciis saSualeba inglisis sasamarTlosaTvis 

mimarTvis mizniT, magram es ar warmoadgenda sasamarTloze xelmisawvdomobis 

uflebis SezRudvas da arc SeiZleba warmoadgendes, vinaidan Sinagan saqmeTa 

ministrs da cixis administracias de jure ar hqondeT akrZalvis ufleba. Tumca 

SesaZlebelia dadgenili iqnes, rogorc amas sasamarTlo akeTebs, rom adgili 

hqonda `nagulisxmev~ uars, Tuki, de facto, uarma golderis Txovnaze, neba 

daerToT misTvis, ewarmoebina konsultacia Tavis advokatTan, sabolood 

mouspo mas sasamarTlosTvis mimarTvis SesaZlebloba sasurveli 

samarTalwarmoebis aRZvris mizniT. magram es ar aris mTavari: golders 

kvlavac eqneboda SesaZlebloba, ganexorcielebina es sasjelis srulad 
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moxdis Semdeg, rac mas ar gaukeTebia, rodesac sul mokle xanSi pirobiT 

gaaTavisufles. 

 

20. ra Tqma unda, vafaseb im drois mniSvnelobas, romelic SesaZloa saziano 

iyos garkveul SemTxvevebSi – magram es ar SeiZleba miCneuli iqnes 

samarTlebriv barierad. is faqti, rom xelmisawvdomobas SesaZlebelia adgili 

hqonoda naklebad xelsayrel garemoebebSi, ar niSnavs mis uaryofas. 

xelmisawvdomoba, Tuki igi nebadarTulia da SesaZlebelia, ar gulisxmobs 

zustad mosarCelis sasurvel dros an drois monakveTebs. winamdebare saqmeSi 

yvelaze metad gamoikveTa droebiTi xasiaTis faqtobrivi barieri, magram ara 

uari uflebaze, radgan es ar SeiZleboda yofiliyo samarTalSi. aq 

igulisxmeba `siSoris~ elementic, romelsac inglisuri samarTlebrivi sistema 

mniSvnelovan rols aniWebs. konceptualurad garkveulma xanma unda ganvlos, 

sanam SesaZlebeli gaxdeba imis Tqma, rom damcvelTan dakavSirebaze uaris 

Tqma `axla~ niSnavs sasamarTloze xelmisawvdomobaze uaris Tqmas rogorc 

`axla~, ise `momavalSi~. es ar SeiZleba CaiTvalos uSualo mizezad an 

ganmsazRvrel faqtorad. golderisTvis ar SeuZliaT xeli, aReZra 

samarTalwarmoeba, mas mxolod gadaudes aRniSnulis ganxorcieleba da 

sabolood man Tavad ver ganaxorciela es. am saxis braldeba ar SeiZleba 

dafuZnebuli iqnes rig SemTxveviTobebze. an kompetenturi organoebis qmedebam 

erTxel da samudamod SeuSala xeli golders, miemarTa sasamarTlosaTvis, an 

ar SeuSala. Cemi azriT, xeli ar SeuSlia. 

 

21. iseve, rogorc sasamarTlos ganaCeni (rogorc es mogvianebiT iqneba 

warmoCenili) ver asxvavebs erTmaneTisagan sakmaod gansxvavebul koncefciebs, 

magaliTad, sasamarTloze xelmisawvdmobas da saqmis patiosan ganxilvas 

xelmisawvdomobis miniWebis Semdeg, igi ar asxvavebs erTmaneTisagan ufro 

gansxvavebul cnebebsac, rogorebicaa uaris Tqma sasamarTloze da uaris Tqma 

damcvelis xelmisawvdomobaze, rac SeiZleba (SeiZleba – ara) gamomdinareobdes 

sasamarTloze xelmisawvdomobisaken swrafvidan. imis Tqma, rom raimes gakeTeba 

ar SeiZleba axla,ar niSnavs imas, rom amis gakeTeba saerTod ar SeiZleba, 

gansakuTrebiT maSin, rodesac is, razec uaria naTqvami `axla,~ arc ki 

warmoadgens imas, rac (SesaZloa) sasurveli iyos `momavalSi~. is gza, 

romliTac es ori gansxvavebuli SemTxvevaa gaerTianebuli, TiTqos isini 

sinonimebi iyos, magaliTad, ganaCenis me-4 Tavis bolos nawilis 26-e punqtSi, 

warmoadgens eliptikuri msjelobis (romelic saxes ucvlis normalur 

cnebebs) gaumarTlebel nawils. 

 

22. Sesabamisad, im SemTxvevaSic ki, Tu miviCnevdiT, rom konvenciis me-6 muxlis 

1-li nawili moicavs sasamarTloze xelmisawvdomobis urunvelyofis 

valdebulebas, winamdebare saqme, Cemi azriT, ar xvdeba im punqtSi, romelic 

warmoadgens am debulebis sawinaaRmdego uars xelmisawvdomobaze. es ar Sedis 

me-6 muxlis 1-li punqtis sferoSi, aramed warmoadgens me-8 muxlis 

sawinaaRmdego Carevas korespondenciis uflebaSi da mTliani argumenti, 

romelic Seexeba me-6 muxlis 1-l punqts, arasworad aris aRqmuli; 

xelmisawvdomobisaTvis, romelic ar aris uaryofili, me-6 muxlis 1-li nawili 

ar gamoiyeneba. amitomac logikurad, Cemi azriT, saqmis es nawili (iqidan 

gamomdinare, rom es mis faqtiur ratio decidendi-s exeba) am adgilas unda 

damTavrdes: magram vinaidan sakiTxi, gulisxmobs Tu ara me-6 muxlis 1-li 

punqti sasamarTloze xelmisawvdomobis uflebas, moicavs xelSekrulebis 
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ganmartebis sakiTxs, romelic fundamenturi mniSvnelobisaa ara marto 

TavisTavad, aramed principis, filosofiisa da damokidebulebis ufro farTo 

SesaZleblobebis TvalsazrisiTac, Tavs movaled vTvli, gamovxato Cemi 

Sexedulebebi masTan dakavSirebiT. 

 

b. ganmartebiTi aspeqti 
 

23. sasamarTlos yofilma prezidentma, ser hamfri valdokma, gamodioda ra 

rogorc damcveli saqmeSi haagis saerTaSoriso sasamarTloSi10, aRniSna is 

siZneleebi, romlebic warmoiSoba ganmartebiTi procesis dros, rodesac is, 

rac yofs or mxares, imdenad terminebis mniSvnelobasTan dakavSirebuli 

uTanxmoeba ki ar aris, aramed sakiTxisadmi midgoma da mentaliteti. mxareebi 

sxvadasxva koordinatebis mixedviT imuSaveben, ivlian paraleluri gzebiT, 

romlebic ar gadaikveTeba – evklides samyaroSi an lobaCevskis geometriis 

gareT, an isev da isev, rogorc es ser hamfrim aRniSna, isini laparakoben 

sxvadasxva talRis sixSireebze – im SedegiT, rom isini ki ver ugeben 

erTmaneTs, aramed ubralod ar esmiT. orive mxares, maTi miniSnebebis 

farglebSi, SeuZlia warmoadginos SeTanxmebuli da ZalaSi myofi argumentebi, 

magram imis gaTvaliswinebiT, rom miniSnebebis xsenebuli areali sxvadasxvaa, 

arc arguments SeuZlia, rogorc aseTs, gaabaTilos meore argumenti. ar 

SeiZleba miRweuli iqnes raime SeTanxmeba, sanam ar ganisazRvreba swori an 

SedarebiT dasaSvebi miniSnebis zRvari, magram vinaidan dasaSvebobis sakiTxebi 

damokidebulia midgomaze, SegrZnebaze, damokidebulebasa Tu politikaze, da 

ara swor samarTlebriv Tu logikur argumentze, aseve Zalian mcirea 

SesaZlebloba mxareebs Soris SeTanxmebis miRwevisa. 

 

24. Cemi azriT, es im saxis mosazrebebia, romlebic warmoadgens 

SeuTanxmeblobis mizezs me-6 muxlis 1-l punqtTan dakavSirebiT _ erTis mxriv, 

umTavresad komisia, meores mxriv ki gaerTianebuli samefos mTavroba. 

sakiTxisadmi maTi midgomebi speqtris sawinaaRmdego mxareebs warmoadgens. 

damajerebelia komisiis Sexedulebebi da mtkicebebi, magaliTad, komisiis 

moxsenebaSi ministrTa komitetisaTvis11 gadacemis Sesaxeb – Tu 

gaviTvaliswinebT im pirobebs, romlebsac isini emyareba da midgomas, romelic 

safuZvlad udevs. Tumca aseve damajerebelia sasamarTloSi gaerTianebuli 

samefos mTavrobis mier Tavis memorandumSi12 da zepir argumentaciaSi13 sxva 

midgomis safuZvelze da sakmaod gansxvavebuli pirobebiT warmodgenili 

Sexedulebebi da mtkicebebi. daskvna, romelic mocemulia sasamarTlos 

ganaCenSi, gaerTianebuli samefos argumentaciis mxedvelobaSi miRebis Semdeg, 

imave Sinaarsisaa, rac komisiis daskvna. Cemi mosazreba gansxvavebuli iqneba, 

nawilobriv imitom, rom vfiqrob, saWiroa sakiTxisadmi gansxvavebuli midgoma, 

nawilobriv ki mjera, rom sasamarTlom ixelmZRvanela ganmartebis im 

meTodebze dayrdnobiT, romlebic, Cemi azriT, ar efuZneba logikur princips, 

                                                 
10 amas aseve adgili hqonda Barcelona Traction Company-is saqmis (1964) pirvel (iurisdiqciul) 

fazaSi, an North Sea Continental Shelf-is saqmeSi, magram samwuxarod  davkarge miniSnebebi. 
11 1973 wlis 1 ivnisi: konvenciis 31-e muxlis 1-li da me-2 punqtebi. 
12 dokumenti CDH (74) 6, 1974 wlis 26 marti*. 
13 dokumentebi CDH/Misc (74) 63 da 64, 1974 wlis 12 oqtomberi* 

* registraturis SeniSvna: es dokumentebi warmodgenilia seria b-s me-16 tomSi. 
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garda amisa, sasamarTlom arasakmarisi mniSvenloba mianiWa saqmis calkeul 

detalebs, romelTa SeTanxmeba Zalian Znelia mis mier miRebul daskvnasTan. 

 

1. midgomis sakiTxi 

 

25. winamdebare saqmeSi midgomis an damokidebulebis sakiTxis mniSvneloba im 

faqtSia warmodgenili, rom, rogorc ukve vaxseneT da rogorc es zogadad iqna 

miRebuli, arc mTlianad konvenciaSi da arc calke me-6 muxlis 1-l punqtSi ar 

moipoveba debuleba, romelic naTlad ayalibebs sasamarTloze 

xelmisawvdomobis zogad damoukidebel uflebas.14 faqtobrivad, Tuki aseTi 

uflebis principi gaTvaliswinebulia an aRiarebulia konvenciis romelime 

muxliT, es SeiZleba mxolod me-6 muxlis 1-li punqtis 1-li winadadebidan 

davaskvnaT, romelic Semdegnairad ikiTxeba: 

 

`samoqalaqo uflebaTa da movaleobaTa nebismieri an sisxlissamarTlebrivi 

braldebis gansazRvrisas yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli 

da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarTlian da sajaro 

mosmenaze~. 

 

naTelia, rom ufleba (erTaderTi pirdapiri ufleba), romelic moiazreba am 

debulebiT, aris (1) `samarTliani da sajaro mosmena,~ (2) `gonivrul vadaSi~ da 

(3) im sasamarTlos mier, romelic aris `damoukidebeli~, `miukerZoebeli~ da 

`Seqmnilia kanonis safuZvelze~. bunebrivia, rom am ramdenime sakiTxis 

aRmoceneba, kerZod ara Seusabamod gadadebuli patiosani da sajaro mosmena 

miukerZoebeli sasamarTlos mier, da sxva, SesaZlebelia mxolod maSin, Tu 

ramdenime samarTalwarmoeba, samoqalaqo Tu sisxlissamarTlebrivi xasiaTis, 

ukve sinamdvileSi aRiZra da am etapze normalurad viTardeba. magram mTavari 

isaa, rom xsenebuli ar ambobs aranairi terminebiT, ganxorcielebuli unda 

iqnes raime saxis samarTalwarmoeba Tu ara. me-6 muxlis 1-li punqti moiazrebs 

samarTalwarmoebis faqtiur arsebobas, im gagebiT (magram ara umetes), rom 

Tuki ar iqneboda araviTari samarTalwarmoeba, patiosani sasamarTlo 

ganxilvis sakiTxs da sxva sakiTxebs araviTari mniSvneloba ar eqneboda, 

radgan isini ar SeiZleboda wamoWriliyo. amitom me-6 muxlis 1-li punqti 

SeiZleba gamoiyenebodes, Tuki samarTalwarmoeba arsebobs. safuZvelSive 

SemuSavebulia, rom adgili aqvs sasamarTlo davas, rogorc amas Cemi kolega 

mosamarTle zekia aRniSnavs, romelic sasamarTlo warmoebaSia. magram es aris 

is sazRvari, rac muxlis formulirebaSia naTqvami. igi ar ambobs, rom adgili 

unda hqondes samarTalwarmoebas, rodesac amas vinme moisurvebs. sakiTxs sxva 

kuTxidan rom SevxedoT, me-6 muxli martivad moiazrebs faqtis arsebobas, 

kerZod imas, rom adili aqvs samarTalwarmoebas da Semdeg, am faqtis 

safuZvelze, gadmogvcems uflebas, romelic unda ganxorcieldes 

samarTalwarmoebisas – saxeldobr, patiosani sasamarTlo ganxilvis uflebas 

da a.S. mokled rom vTqvaT, teqstis formulireba ar gadmogvcems araviTar 

damoukidebel uflebas xelmisawvdomobaze patiosani sasamarTlo ganxilvis 

                                                 
14 miuxedavad imisa, rom veTanxmebi ganaCens (punqti 33) im TvalsazrisiT, rom debulebebi, rogorebicaa 

me-5 muxlis me-4 punqtsa da me-13 muxlSi mocemuli debulebebi, gulisxmobs mxolod procedurul 

uflebebs saSualebebisadmi, im SemTxvevaSi, Tu adgili aqvs damoukidebeli uflebis darRvevas, es 

mosazreba, Tumca sworia in se, ar amowuravs argumentis im mosazrebas, romelic emyareboda xsenebul 

muxlebs da warmodgenili iyo gaerTianebuli samefos mTavrobis mier. xsenebul sakiTxs mogvinebiT 

davubrundebi. 
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proceduruli garantiebisgan da a.S. damoukideblad da damatebiT, romlebic 

aSkarad mis ZiriTad obieqts warmoadgens. aqedan gamomdinare, kiTxva 

Semdegnairad ismis: xelmisawvdomobis ufleba ase unda moiazrebodes? 

 

gadaxveva: konvenciis 1-li muxli 

 

26. Tumca sanam im sakiTxis ganxilvaze gadavidode, gulisxmobs Tu ara 

konvencia xelmisawvdomobis uflebas me-6 muxlis 1-l punqtSi, patara gadaxveva 

da ganmarteba minda gavakeTo sxva faqtorTan dakavSirebiT, romelic gverds 

uvlis me-6 muxlis 1-li punqtis mTlian sakiTxs. es exeba im mniSvnelobas, 

romelsac konvencia aniWebs 1-l muxls da romlis Tanaxmadac: 

 

`maRali xelSemkvreli mxareebi, TavianTi iurisdiqciis farglebSi, 

yvelasaTvis uzrunvelyofen am konvenciaSi ... gansazRvrul uflebebsa da 

Tavisuflebebs.~      

 

yvelaze didi mniSvnelobis sityva winamdebare konteqstSi aris 

`gansazRvruli~. Sesabamisad, am debulebis mTavari mizani aris (vinaidan es 

aris konvenciaSi `gansazRvruli~ uflebebi da Tavisuflebebi, romelTa 

dacvac evalebaT xelSemkvrel saxelmwifoebs TavianTi iurisdiqciis 

farglebSi) is, rom gamoricxos am valdebulebidan yvelaferi, rac amgvarad 

ar aris gansazRvruli. amitom im SemTxvevaSic ki, Tu teqnikur mxareze 

dayrdnobis Tavidan asacileblad vinme Tavs ikavebs `gansazRvris 

gansazRvrisagan~, rogorc es Sedarebulia TqmasTan, moxsenebasTan, 

aRniSvnasTan an dakonkretebasTan,15 wamoiWreba Semdegi sakiTxi: SesaZlebelia 

Tu ara iTqvas, rom ufleba an Tavisufleba, romelic ar aris moxsenebuli, 

aRniSnuli an dakonkretebuli, aramed ubralod yvelaze ukeTes SemTxvevaSi 

nagulisxmevia, konvenciaSi `gansazRvrulia~ am terminis raime gonivruli 

mniSvnelobiT. Cemi azriT, ara; da am sakiTxTan dakavSirebiT me absoluturad 

veTanxmebi im mosazrebebs, romlebic gamoxata Cemma kolegam mosamarTle 

verdrosma. 

 

27. es daskvna ar aris mimarTuli mxolod teqnikur mxareze. pirvel adilze, im 

SemTxvevaSic ki, Tu vinme daeTanxmeba naxseneb mosazrebas16, `sityva 

`gansazRvrulia~ am debulebaSi ar aris Zalian Sesabamisi~ da konvenciaSic 

`arc erTi ufleba da Tavisufleba ar aris gansazRvruli mkacrad~, isini 

mxolod moxseniebulia, miniSnebulia an gamokveTilia, mokled aris 

miTiTebuli. es ase ar aris xelmisawvdomobis uflebasTan mimarTebaSi, 

romelic, rogorc aseTi, saerTod ar aris moxseniebuli konvenciaSi. meore 

rigSi, saqmeSi arsebuli samarTalwarmoebisa da mxareTa argumentebis didi 

nawili – isini, romlebic exeba xelmisawvdomobis uflebiT mocul an sxva 

saxis SezRudvebs, Tuki CavTvliT, rom isini moiazreba me-6 muxlis 1-l 

nawilSi – iqna wamoweuli, zustad im kiTxviT, Tu rogor unda gagvego es 

ufleba, ras exeboda igi – mokled rom vTqvaT, rogor unda yofiliyo igi 

                                                 
15 naTelia, rom rac gansazRvrulia, ipso facto unda iyos naxsenebi, aRniSnuli, gamokveTili an 

yvelaze mcire dasaxelebuli mainc. xsenebulis sawinaaRmdego ar daiSveba. gansazRvra moicavs 

ufro mets, vidre aRniSnulia, da, ra Tqma unda, ufro mets, vidre is, rac saerTod araa 

gamokveTili, aramed mxolod nagulisxmevia. 

 
16 J.E.S. Fawcett, ix. SeniSvna 2, gv. 33. 
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gansazRvruli – sabolood ki daadgenda gansazRvris saWiroebas, Tundac 

mxolod SezRudviT an sazRvrebis SeviwroebiT – da gansazRvrebebi 

gamoxatuli unda iqnes – isini ar SeiZleba damyarebuli iqnes imaze, Tu ra 

SeiZleba vigulisxmoT. 

 

28. amitom, rogorc Cans, saWiro daskvnas warmoadgens is, rom es SeuZlebelia 

– an dauSvebeli iqneboda – konvenciis 1-li muxliT dawesebul valdebulebad 

(es is valdebulebaa, romelic marTavs konvenciis mTlian gamoyenebas) 

CagveTvala is ufleba an Tavisufleba, romelsac konvencia ki ar asaxelebs, 

aramed SeiZleba gulisxmobdes, da romlebic ar SeiZleba sasargeblodac ki 

iqnes nagulisxmevi, Tuki am dros ar mivyvebiT ufro zust gansazRvras an im 

pirobebs, romlebsac igi eqvemdebareba ganxorcielebuli moqmedebebisas da 

romlebic SezRudvis saSualebiT gansazRvravs mas.17 

 

29. amasTan dakavSirebiT unda aRiniSnos, rom sasamarTloze xelmisawvdomobis 

uflebis cneba bundovania, Tuki mas ar ganvsazRvravT. gansazRvris an, sul 

mcire, SezRudvis saWiroeba marTlac naTladaa aRiarebuli sasamarTlos 

ganaCenis 38-e punqtSi da kvlav moazrebis saSualebiT, 44-e punqtis boloSi. 

magaliTad, niSnavs Tu ara xelmisawvdomobis ufleba ubralod im uflebas, 

romelsac qveynis saxelmwifos Sida samarTali aregulirebs an SeuZlia 

nebismier dros daareguliros? Tuki es asea, gaakeTebs Tu ara konvencia aseTi 

uflebis gaTvaliswinebisas ufro mets, vidre es ukve gakeTebuli iqneboda, 

Tuki konvencia ar iarsebebda? meore mxriv, Tu konvencia gaiTvaliswinebda 

xelmisawvdomobis uflebas, unda awesebdes igi valdebulebas, mianiWos 

xelmisawvdomoba im doneze, ra donezec xelSemkvreli saxelmwifoebi an 

ramdenime maTganis apirebs, da Tu Sida samarTali ar iTvaliswinebs amas, maSin 

ra doneze unda mianiWos? es absoluturi ufleba unda iyos Tu romelsac 

garkveuli pirobebi aqvs, da Tu es asea, rogor? ufro konkretulad, niSnavs ki 

xelmisawvdomobis ufleba uflebas, warmoadgino pretenzia da es pretenzia 

arsebiT ganxilvaze iqnes ganxiluli, miuxedavad winaswari sakiTxebisa, 

romlebic zegavlenas axdens pretenziis daSvebadobis xasiaTze Tu mxareebis 

statussa da SesaZleblobebze da a.S. – da Tu ara, maSin, vinaidan sxvadasxva 

saxelmwifoebis samarTali mniSvnelovnad gansxvavdeba erTmaneTisagan am 

TvalsazrisiT, ar iqneboda ki adamianis uflebaTa TvalTaxedvidan dasaSvebi 

absoluturi xasiaTidan gadaxvevis xarisxis zogadi gansazRvra, ar iqneboda 

ki zedmeti adamianis uflebaTa konvenciisTvis? is faqti, rom evropuli 

konvencia ar moicavs aseT gansazRvras, SesaZlebelia niSnavdes, rom Tu 

                                                 
17 samarTalwarmoebisas saerTo safuZveli is iyo, rom xelmisawvdomobis ufleba ar SeiZleba 

niSnavdes Semdegs: sasamarTloebs unda gaaCndeT SeuzRudavi iurisdiqcia (mag. diplomatiuri 

Tu saparlamento imuniteti); an is, rom ufleba unda iyos mTlianad gaukontrolebeli (mag. 

sulierad avadmyofebis, mcirewlovanTa saqmeebi da sxva), an kidev is, rom kanonier dakavebas 

da cixeSi moTavsebas ara aqvs raime zegavlena xelmisawvdomobis uflebaze. magram iq iyo 

ufro meti argumenti, vidre es sakmarisi iyo zust xasiaTTan an SezRudvis donesTan 

dakavSirebiT, imisaTvis, rom naTeli gamxdariyo, rom xelmisawvdomobis nagulisxmevi ufleba 

dakonkretebis an gansazRvris gareSe SesaZloa sicocxlisunariani iyos, im gagebiT, rom misi 

xasiaTi da moqmedebis sfero daeqvemdebareba gangrZobad polemikas. aqve Cemi kolega, 

mosamarTle zekia gamoTqvams SesaniSnav mosazrebas, rodesac yuradRebas uTmobs konvenciis 

me-17 muxlis zegavlenas, romelic ukrZalavs xelSemkvrel saxelmwifoebs, Caeban nebismier 

qmedebaSi, romelic uSvebs `uflebaTa da TavisuflebaTa imaze metad SezRudvas, vidre es 

dadgenilia konvenciiT~ _ mniSvnelovani is aris, rom Tuki me-6 muxlis 1-li punqtiT 

moiazreboda xelmisawvdomobis ufleba, maSin igi absoluturi unda yofiliyo, radgan is 

muxli araviTar SezRudvas ar gulisxmobs. 
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xelmisawvdomobis ufleba unda igulisxmebodes me-6 muxlis 1-li punqtiT, 

ufleba saWiro iqneboda gansazRvruli yofiliyo gancalkevebiT, ad hoc 
sasamarTlos mier TiToeuli individualuri saqmis miznebisaTvis. es ki 

dauSvebeli iqneboda, radgan mTavrobebs winaswar arasodes ecodinebodaT, ra 

poziciaze unda damdgariyvnen. 

 

30. zemoT CamoTvlili kiTxvebi SeiZleba ritorikulic ki iyos TavianTi 

formiT, magram arsobrivad ar aris ritorikuli. isini gvexmareba, davinaxoT 

sasamarTloze xelmisawvdomobis uflebis an Tavisuflebis saxiT gansazRvris 

saWiroeba, gvexmareba, agreTve, davinaxoT, rom konvencia ar moicavs arc erTs, 

es konkretuli ufleba Tu Tavisufleba ar aris im uflebebsa Tu 

Tavisuflebebs Soris, romlebis dacvasac konvenciis 1-li muxli 

avaldebulebs xelSemkvrel saxelmwifoebs maTi iurisdiqciis farglebSi.  

sakiTxs sxvanairad rom SevxedoT, mxareebisgan ar SeiZleba movelodeT imis 

ganxorcielebas, rac iqneboda mniSvnelovani saerTaSoriso valdebuleba, 

rodesac igi ar aris sakmarisad gansazRvruli imisaTvis, rom SesaZlebloba 

misces mxareebs, zustad icodnen, Tu ras moicavs igi – sinamdvileSi igi 

saerTod ar aris gansazRvruli, radgan (gamomdinare iqidan, rom igi arsebobs) 

igi efuZneba varauds, romelic arasodes dakonkretebula da ganmartebula. 

mokle da Zlivs gasagebi18 miniSnebebi, romlebic mocemulia sasamarTlos 

ganaCenis 28-e da 38-e punqtebSi konvenciis 1-li muxlis gansazRvris sakiTxTan 

dakavSirebiT, ar SeiZleba miCneuli iqnes adekvatur Semcvlelad im 

ganxiluli msjelobisa, romelsac ganaCeni saerTod ar warmoadgens. 

 

31. Sesabamisad, arsebobs sxva mosazreba, romlis Tanaxmadac, rogorc es 

ganxiluli iyo am mosazrebis 19-22 punqtebSi, termini SeiZleba, Cemi azriT, 

logikurad iyos dakavSirebuli me-6 muxlis 1-li punqtis mizanTan – vinaidan 

gamomdinare iqidan, rom es debuleba ar gansazRvravs, Tu ra uflebas Tu 

Tavisuflebas gulisxmobs igi, es ufleba Tu Tavisufleba ar Seva 1-li 

muxlis moqmedebis sferoSi da mis mier dakisrebul valdebulebebSi. zustad 

es aris mosamarTle verdrosis Sexedulebac. im faqts, rom es gadawyvetileba 

SeiZleba samarTlianad moiazrebdes daskvnas, rom me-6 muxlis 1-li punqti 

sinamdvileSi ar moiazrebs aseT uflebas an Tavisuflebas, aramed exeba 

mxolod sasamarTlo davebis modalurobas, bunebrivad mivyavarT isev im 

ganxilvamde, romelic SevwyviteT 25-e punqtis bolos zemoT, sadac sakmaod 

naTlad warmoCinda ganxorcielebuli analizidan, rom me-6 muxlis 1-li 

punqti, moiazrebs ra samarTalwarmoebis arsebobas, araviTari terminiT ar 

gamoxatavs misi aRZvris raime pozitiur uflebas. dasmuli kiTxva 

mdgomareobda SemdegSi: me-6 muxlis 1-li punqti mainc gulisxmobs an moazrebs 

Tu ara xelmisawvdomobis uflebas. wamoiWra kidev erTi kiTxva: ra iqneboda 

swori da samarTliani gvegulisxma xsenebuli procesis Sedegad? 

 

midgomis sakiTxTan dabruneba 

 

i. sasamarTlos midgoma   

                                                 
18 magaliTad, ra igulisxmeba gansazRvrasTan dakavSirebuli miniSnebebiT `terminis ufro 

viwro gagebiT~? ufro viwro vidre ra? – da ra unda iyos `ufro farTo~ mniSvneloba? aseTma 

bundovanebam SesaZloa mxolod warmoSvas `ufro aSkara gaugebroba ~: Milton, Paradise Lost, wigni 
I, 1, 995, _ (namdvilad dakarguli!). 
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32. gasagebi, gonivruli da samarTliani mosazrebaa is, rom sasamarTloze 

xelmisawvdomoba aris, an unda iyos, adamianis mniSvnelovani ufleba. Tanabrad 

gamarTlebuli mosazreba iqneba, Tu vityviT, rom uflebis mniSvneloba 

moiTxovs (gansakuTrebiT konvenciaSi, romelic emyareba saxelmwifoTaSoris 

SeTanxmebas da ara suverenul sakanonmdeblo Zalauflebas), rom mas naTeli 

gamoxatuleba unda mieces da gaxdes daskvnebis gamosatani obieqti, rasac  

mniSvnelovan mosazrebamde mivyavarT. mniSvnelovani gansxvavebaa suverenuli 

Zalauflebis ganxorcielebisas miRebul `kanonmdebelTa samarTals~ da 

konvenciaze dafuZnebul samarTals Soris, romelic Tavad aris SeTanxmebis 

procesis Sedegi da SezRudulia miRweuli SeTanxmebiT an nagulisxmevi 

SeTanxmebiT. ufro meti ganmartebiTi TavSekavebaa saWiro am ukanasknel 

saqmeSi, romelSic, Sesabamisad, konvencia ar unda iyos imgvarad 

interpretirebuli, rom moiazrebdes imaze mets, vidre moicavs, an 

saWiroebisamebr moiazrebdes, rasac gi moicavs. mTliani balansi ixreba 

(kanonmdebelTa samarTlis SemTxvevaSi) interpretaciis negatiuri orientaciis 

principidan, romelic gamoiyureba gonivrulad da winaaRmdegobaSi ar modis 

romelime gansazRvrul sawinaaRmdego miniSnebasTan da im ganmartebasTan, 

romelic saWiroebs konvenciaSi pozitiur safuZvels, romelic warmoadgens 

mxolod imas, razec SeTanxmdnen mxareebi _ pozitiuri safuZveli, rogorc 

konvenciis terminebiT, aseve is, Tu ra unda iqnes aucileblad nagulisxmevi am 

terminebiT, – da sityva `aucileblad~ aris gadamwyveti. 

 

33. es sityva mniSvnelovania, radgan am saqmisadmi komisiis midgoma, Tumca 

ufro frTxili, vidre sasamarTlosi, Cemi azriT, damokidebuli iyo Semdegze 

_ rom gaugebaria an, sul mcire, dauSvebelia, rom adamianis uflebaTa 

konvencia ar iTvaliswinebdes sasamarTloze xelmisawvdomobis uflebas: 

amitomac unda miviCnioT, rom konvencia am uflebas gulisxmobs, Tuki 

SesaZlebelia es vigulisxmoT konvenciis romelime terminSi. es midgoma 

naTlad udevs safuZvlad yovelives, rac naTqvamia sasamarTlos ganaCenis 35-e 

punqtis bolo nawilSi, rom, sasamarTlos azriT, `warmoudgeneli iqneboda, 

rom me-6 muxlis 1-l punqts detalurad aRewera is proceduruli garantiebi, 

romlebic miniWebuli aqvT mxareebs sasamarTlo procesis dros, pirvel rigSi 

ki ar daecva is garantia, romelic TavisTavad iZleva saSualebas aseTi 

garantiiT _ sasamarTloze xelmisawvdomobiT _ sargeblobisa.~ amasTan, 

rogorc logikuri msjelobis sagani, es warmoadgens srul non-sequitur-s. Tumca 

SesaZlebelia bunebrivad gamoiyurebodes, rom am tipis procedurul 

garantiebs `pirvel rigSi~ win unda uZRodes xelmisawvdomobis uflebis dacva: 

faqti faqtad rCeba, rom teqstSi es ase ar aris da imis varaudi, rom isini 

amgvarad unda iqnes ganxiluli, ukeTes SemTxvevaSi niSnavs, rom SesaZlebelia 

da ara aucilebeli _ vinaidan sruliad SesaZlebelia, rom sasamarTloze 

xelmisawvdomobis ufleba yovelTvis ar unda iqnes miniWebuli an calkeul 

SemTxvevebSi SezRuduli an saerTod gamoricxuli unda iqnes, magram sadac 

xelmisawvdomobis ufleba miniWebulia, unda arsebobdes garantiebi mimdinare 

samarTalwarmoebis xasiaTTan dakavSirebiT. 

 

34. zogadad rom vTqvaT, sul mcire am tipis debulebaSi nagulisxmevi an 

moazrebuli SesaZloa `aucileblad~ CaiTvalos, Tuki debuleba ver imoqmedebs 

amis gareSe. rogor es zemoT ukve aRvniSneT (25-e punqtSi), me-6 muxlis 1-l 

punqtSi erTaderT aucilebel nagulisxmev elements warmoadgens mosazreba 
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(romlis gareSec debulebas araviTari mniSvneloba ar gaaCnia, Tumca 

mniSvnelobis SesaZenad imaze mets ar moiTxovs), rom samarTalwarmoebis 

romelime saxe aRZruli iqna da viTardeba. aranairad ar aris saWiro arc am 

teqstis moqmedebisTvis da arc imisTvis, rom gansakuTrebuli mniSvneloba an 

masStabi mieniWos, rom gamotanili iqnes Semdgomi uazro daskvna imasTan 

dakavSirebiT, rom teqsti moiazrebs ara marto samarTalwarmoebis arsebobas, 

aramed misi aRZvris a priori uflebas – romelic Tan unda axldes uflebas 

gansxvavebuli brZanebiT an cnebis kategoriiT, risi gakeTebis saWiroebac ar 

arsebobs, radgan me-6 muxlis 1-l punqts isedac moqmedebis sakmaod farTo 

areali gaaCnia. movaxden citirebas Cemi kolega mosamarTle zekias naTqvamidan: 

`mas gaaCnia ... Tavisi raison d’être ... masSi xelmisawvdomobis uflebis moazrebis 

gareSe~. `gulisxmobis~ procesis zogad konteqstSi moviSvelieb Cems statias, 

romelic aT weliwadze meti xnis win davwere da romelic exeboda 

xelSekrulebaTa ganmartebas da araviTari kavSiri ar hqonia winamdebare 

saqmis magvar saqmeebTan.19  

 

35. es mosazrebebi imdenad ueWveli meCveneba, rom Tavs valdebulad vTvli, 

mivmarTo sxva faqtorebs, raTa ganvixilo is gza, romelic airCia 

sasamarTlom. zogierTi maTgani, rogorebicaa wesebi, romlebic gansazRvrulia 

1966 wlis saxelSekrulebo samarTlis venis konvenciiT, evropis sabWos 

wesdeba – aqti, romelic sakmaod Sors dgas adamianis uflebaTa evropuli 

konvenciisgan, kanonis uzenaesobis principi da haagis saerTaSoriso 

sasamarTlos wesdebis 38-e muxlis (g) punqtSi naxsenebi `civilizebuli erebis 

mier aRiarebuli samarTlis zogadi principebi~ _ yovelive xsenebuli 

warmoadgens adamianis uflebaTa konvenciis me-6 muxlis 1-li punqtis gareSe 

mdgom faqtorebs da mcire an arapirdapiri Sexeba aqvs Sesabamis 

ganmartebasTan, romelic ganxilulia winamdebare mosazrebis 25-e da 33-34-e 

punqtebSi. isini SesaZloa iseve sasargeblo iyos, rogorc xavsze moWideba, an 

mosazrebis iseve damamtkicebeli, rogorc arrive at aliter – isini veranairad ver 
gamodgeba gansazRvrad, Tundac erTobliobaSi iqna ganxiluli.20 

 

36. sasamarTlos mier gamotanili gadawyvetilebis namdvilad ganmsazRrel 

elementad, rogorc Cans, aRmoCnda SiSi im mosalodneli Sedegebisa, romlebic 

SesaZloa warmoSobiliyo, Tu me-6 muxlis 1-l punqtSi ar iqneboda moazrebuli 

xelmisawvdomobis ufleba. xsenebuli naTlad Cans nawyvetebidan, romelTagan 

pirveli asrulebs 33-e punqtSi motanil citatas: `sasamarTlo procesis 

patiosnebis, sajaroobisa da siswrafis maxasiaTeblebs ar gaaCniaT araviTari 

fasi, Tuki ar arsebobs TviT sasamarTlo procesi.~ mainc ufro mniSvnelovania 

meore nawyveti (ganaCeni, 35-e punqtis bolos wina abzaci), romlis pirveli 

winadadebis Tanaxmad: 

 

me-6 muxlis 1-li punqti ise rom iyos aRqmuli, TiTqos exebodes mxolod im 

procesis warmarTvas, romelic ukve aRZruli iqna sasamarTloSi, 

                                                 
19 ix. sqolio saxelwodebiT The philosophy of the inference 1963 wlis saerTaSoriso samarTlis 

britanul weliwdeulSi, gv. 154.  
20 mniSvneloba, romelic axasiaTebs `kanonis uzenaesobis~ faqtors, sasamarTlos ganaCenis 34-e 

muxlSi Zalian gazviadebulia. is elementi, miuxedavad misi mniSvnelobisa, moxseniebulia 

mxolod gakvriT konvenciis preambulaSi. xelSemkvrel saxelmwifoebs kanonis uzenaesobaze 

zrunva ki ar amoZravebdaT, aramed sakacobrio mosazrebebi. 
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xelSemkvreli saxelmwifo SeZlebda (me-6 muxlis 1-li punqtis daurRvevlad) 

daexura Tavisi sasamarTloebi an gadaeca samoqalaqo saqmeTa calkeuli 

kategoriebis ganxilvis maTi uflebamosileba mTavrobaze daqvemdebarebuli 

organoebisTvis.~ 

 

37. meCveneba, rom xsenebuli motivaciebi, romlebic ganasaxiereben ganaCenis am 

nawilis motivebs, saWiroebs komentarebs sami saTauriT – SesaZlebloba, 

argumentis logika da maT mier aRniSnuli moqmedebis xasiaTi. 

 

(a) nawinaswarmetyvelevi Sedegebi mTlianad ararealuria an, saukeTeso 

SemTxvevaSi, Zalian gazviadebulia. 

(b) argumenti moicavs kargad cnobil logikur Secdomas (satyuaras), radgan 

igi xorcieldeba imis safuZvelze, rom xelmisawvdomobis ufleba da 

sasamarTlo garantiebi, romlebic gaTvaliswinebulia me-6 muxlis 1-li 

punqtiT, gamocxadebuli iqneba usargeblod da mizans moklebulad – ise, 

rom erTi aucileblad igulisxmebs meores. martivad rom vTqvaT, es 

warmoadgens tyuilis im tipis samudamod damkvidrebas, romelic saTaves 

iRebs filosofosebisaTvis kargad cnobili `safrangeTis mefis~ 

paradoqsidan – es aris paradoqsi winadadebisa, romelsac enobrivi 

TvalsazrisiT gaaCnia mniSvneloba, magram sinamdvileSi absurds 

warmoadgens, saxeldobr, mtkiceba `safrangeTis mefe melotia~. Tumca 

paradoqsi qreba, rodesac gamoCndeba, rom mtkiceba logikurad imas ki ar 

gulisxmobs, rom arsebobs safrangeTis mefe, aramed mxolod imas, rom, 

sworad Tu arasworad, Tuki arsebobs aseTi mefe, igi melotia. magram mefis 

arseboba amisgan damoukideblad unda dadgindes; da, rogorc es kargad 

aris cnobili, faqtiurad ar arsebobs safrangeTis mefe. analogiurad 

vinmem SesaZloa daadginos msoflioSi arsebuli yvela garantia 

safrangeTis mefis keTildReobisaTvis, am mefes rom earseba, Tumca is 

faqti, rom yvelaferi es iqneboda fuWi da mizans moklebuli, Tuki igi amas 

ar gaakeTebda, veranairad ver daadgenda da ver iqneboda aucilebeli 

safuZveli imis TqmisaTvis, rom man es gaakeTa an savaraudod gaakeTa. 

analogiurad garantiebi, romlebic dadgenilia me-6 muxlis 1-li punqtiT 

patiosani sasamarTlo ganxilvisaTvis, ganxorcieldeba Tuki adgili eqneba 

sasamarTlo ganxilvas, xolo Tu sasamarTlo ganxilva ar iqneba, 

garantiebic ver iarsebebs. garantiebi aranairad ar gulisxmobs, rom 

adgili unda hqondes sasamarTlo ganxilvas, an rom ufleba 

xelmisawvdomobaze unda warmoadgendes winapirobas. ganaCenSi aseve 

mravladaa logikuri Secdomebi, romlebis Tanaxmadac (b) punqti 

gamomdinareobs (a) punqtidan, radgan (a) punqti Sinaarsobrivad ar 

gamoricxavs (b) punqts. magram gamoricxva ar niSnavs ipso facto mocvas. es 

ukanaskneli damtkicebas saWiroebs. 

(g) da bolos, unda iTqvas, rom sasamarTlos ganaCenidan moyvanili zemoT 

citirebuli nawyvetebi Seefereba axalSobili sasamarTlo kanonmdeblis 

tirils, romelsac ra gamarTlebac unda hqondes Sida Tu erovnul 

doneze,21 aqvs mcire an saerTod ara aqvs saxelmwifoTaSorisi 

                                                 
21 erTia, rom erovnulma konstituciam neba darTos imaze, rom misi sakanonmdeblo procesebis 

nawili ganxorcieldes sasamarTlos gadawyvetilebis Sedegad miRebuli `precedentuli 

samarTlis~ safuZvelze: sakmaod ucxoa am meTodisaTvis, dawesebuli iqnes ab extra im 

saxelmwifoebze, romlebic arian SeTanxmebis Sedegad miRebuli saerTaSoriso konvenciis 

mxareebi. Tumca isec xdeba, rom inglisSic ki, qveyanaSi, romelSic `precedentuli samarTali~ 
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xelSekrulebis an SeTanxmebaze dafuZnebuli da am mniSvnelovani faqtiT 

regulirebuli konvenciis moqmedebis sferoSi.22 SesaZlebelia marTali iyos 

an ar iyos, rom verdanaxvas imisa, rom adamianis uflebaTa konvencia 

moicavs sasamarTloze xelmisawvdomobis uflebas, hqonoda arasasurveli 

Sedegebi – iseve, rogorc vinmem SeiZleba warmoidginos, rom aseTi Sedegebi 

SesaZloa gamowveuli yofiliyo konvenciaSi arsebuli sxva xarvezebiT, rac 

ar aris mniSvnelovani. mniSvnelovani is aris, rom es damokidebulia 

saxelmwifoebze, romelTa Tanxmobasac emyareba konvencia da mxolod am 

Tanxmobidan gamomdinareobs savaldebulo Zala, romelic gulisxmobs 

xarvezis aRmofxvras an Secdomis gasworebas – sasamarTlo xelisuflebam 

ar unda ganaxorcielos da Tavisi TaviT ar unda Secvalos konvenciis 

Semqmnelebi da maTi saqme Tavad ar unda gaakeTos. rodesac sasamarTlo 

miiRebs winamdebare farTo ganmartebebs, naTeli argumentaciis gareSe da 

mxolod teqstis Sinaarsze an im aucilebel daskvnebze dayrdnobiT, 

romlebic gamomdinareobs aqedan, da ara rogorc am SemTxvevaSi amoucnobi 

debulebis saorWofo ganmartebaze, Sesabamisobis mosazrebebi momavalSi 

gaarTulebs yovlismomcveli ganmartebebis uaryofas sxva konteqstebSi, 

rodesac gonivruli mniSvneloba SeiZleba sxvanairad gvkarnaxobdes: 

Semcirdeba moqmedebis Tavisufleba. 

 

ii. gansxvavebuli midgoma 

 

38. Cemi azriT, me-6 muxlis 1-li punqtis ganmartebisadmi swori midgoma 

mdgomareobs imaSi, rom gaviTvaliswinoT ara marto is, rom es aris debuleba, 

romelic moculia aqtSi, romelic Tavisi ZaliT damokidebulia mTavrobaTa 

SeTanxmebaze – da sinamdvileSi regularul mxardaWeraze – aramed imazec, 

rom es aris gansakuTrebuli mniSvnelobis aqti,23 romelic adamianis uflebaTa 

sferoSi waagavs mxolod adamianis uflebaTa amerikul konvencias, romelsac 

                                                                                                                                                                         
da aqedan gamomdinare (Tumca Semcirebuli xarisxiT) sasamarTlo kanonmdeblobis garkveuli 

elementi yovelTvis iyo kanonmdeblobis sistemis nawili, winamdebare saqmem ki migviyvana 

elementis mkacr kritikamde, xolo umaRlesi sasamarTlos meore gadawyvetilebam daamtkica 

xsenebuli kritika, romlis drosac aRiniSna, rom mosamarTle aris jus dicere da ara _ jus dare, 
da rom swori gza mosamarTlisaTvis, romelic awydeba xarvezs kanonmdeblobaSi, am faqtze 

kanonmdeblis yuradRebis gamaxvilebaa da ara Tavad ganxorcieleba sasamarTlo qmedebiT. 

kargi pasuxi arc is iqneboda, Tu vityodiT, rom didi nabiji iqna gadadgmuli swori 

mimarTulebiT _ radgan rodesac mosamarTleebma gadadges didi nabijebi, es niSnavda, rom 

isini qmnidnen axal samarTals. Cemi azriT, aseTi saxis SeniSvnebi gansakuTrebiT gamoiyeneba 

winamdebare saqmesTan mimarTebaSi. 
22 anu Tu ar aris SesaZlebeli imis demonstrireba, rom xelSekruleba an konvencia 

TavisTavad aniWebs kanonSemoqmedebiT rols tribunals, romelic mowodebulia mis 

Sesasruleblad, an Tu mxareebs surdaT garkveulwilad mieniWebinaT Secvlis an misi gavlenis 

gafarToebis funqcia (sxvagvarad mxolod maT rom hqondaT miniWebuli), anu isini winaswar 

unda SeTanxmebuliyvnen terminebis gafarToebul ganmartebaze, SesaZloa, Tavdapirveli 

Canafiqris gadaWarbebiTac. rogorc me amas mogvianebiT warmogiCenT, winamdebare konteqstSi 

ar aris warmodgenili arc erTi elementi (Tu ara sawinaaRmdego). 
23 evropuli konvencia, romelsac xeli moewera 1950 wels da ZalaSi Sevida 1953 wels, 

unikaluria, radgan igi aris erTaderTi, romelic moqmedebs da adgens masSi gansazRvrul 

uflebebTan dakavSirebuli davebis gansazRvrisaTvis sasamarTlo ganxilvas. nebismier 

SemTxvevaSi, igi erT-erTi uZvelesia da masze adre mxolod gaero-s adamianis uflebaTa 

sayovelTao deklaracia Seiqmna, romelic ar warmoadgens savaldebulo aqts. evropuli 

konvenciis msgavsi mxolod samia da `uzrunvelyofis meqnizmTan~ mimarTebaSi mxolod erTis 

Sedarebaa SesaZlebeli – es aris san-xoses amerikuli konvencia – romelsac xeli moewera 1969 

wels da ar Sesula ZalaSi. 

 



 46

20 wlis Semdgom xeli moewera san xoseSi. es mniSvnelovnad iyo 

ganpirobebuli evropuli konvenciiT, gansakuTrebiT im nawilTan mimarTebaSi, 

romelic exeba `ganxorcielebis~ meqanizms, magram igi ar Sesula ZalaSi. aseTi 

meqanizmi ar arsebobs adamianis uflebaTa gaero-s konvenciebSi, romlebic 

nebismier SemTxvevaSi ar aris ZalaSi Sesuli. Tuki vilaparakebT zogadad, 

adamianis uflebebTan dakavSirebulma mravalma konvenciam, magram ufro 

konkretulad evropulma konvenciam, Seqmna axali safuZveli saerTaSoriso 

doneze SeWrisTvis zogierT im Zvirfas monapovarSi, romlebic gaaCndaT 

mTavrobebs Sida iurisdiqciisa da domaine réservé-Si. yvelaze sayuradRebo da 

yvelaze gasakviria SemTxveva, romelic exeba imas, rac xSirad cnobilia, 

rogorc `ufleba individualur sarCelze~, romlis saSualebiTac 

individualuri pirebi Tu gaerTianebebi uflebamosilni arian, aRZran sarCeli 

TavianTi mTavrobebis winaaRmdeg saerTaSoriso komisiisa Tu tribunalis 

winaSe – is rac Tundac 30 wlis win, daujerebeli iyo saerTaSoriso doneze. 

am mizezebis gamo mTavrobebi yoymanobdnen im aqtebze xelis moweras, romelTa 

umetesoba, evropuli konvenciis garda, rogorc Cans, ar iyo sakmarisad 

ratificirebuli, raTa ZalaSi Sesuliyo. sxva mTavrobebi, romlebmac 

moaxdines evropuli konvenciis ratificireba, didxans yoymanobdnen, sanam 

cnobdnen konvenciiT dadgenili adamianis uflebaTa sasamarTlos 

savaldebulo iurisdiqcias. analogiuri dayovnebebi xdeboda individualuri 

sarCelebis uflebaze xelmowerasTan mimarTebaSic, romelic, sasamarTlos 

iurisdiqciis msgavsad, calke unda yofiliyo cnobili. ufro metic, am 

uflebas SeuZlia moiTxovos ara mxolod winaswari, aramed gangrZobadi cnoba, 

radganac SesaZloa da ramdenime SemTxvevaSi ganxorcielda mxolod 

dadgenili, Tumca ganaxlebadi, periodiT. mxolod daSvebis mizeziT xdeba is, 

rom SesaZlebeli gaxda winamdebare saqmis warmodgena evropuli komisiisa da 

evropuli sasamarTlos winaSe. 
 

39. am sxvadasxva faqtorebs SeuZliaT gaamarTlon Tundac konvenciis 

mcireoden SezRudviTi ganmarteba, magram Tu ase Sors ar wavalT, ueWvelad 

ara marto unda gaamarTlon, aramed pozitiurad moiTxovon, raTa gakeTdes 

frTxili da konservatiuli ganmarteba, gansakuTrebiT rac exeba nebismier 

debulebas, romlis mniSvnelobac bundovania da sadac gafarToebulma 

ganmartebam SeiZleba gamoiwvios xelSemkvrel saxelmwifoebze iseT 

valdebulebaTa dakisreba, romelTa aRebac maT ar surdaT Tavis Tavze, an ver 

aRiqves rom aseTi valdebulebebi aiRes Tavis Tavze (amasTan dakavSirebiT 

yuradReba unda mieqces nawyvets, romelic citirebulia sqolioSi24 komisiis 

                                                 
24 `rac Seexeba sasamarTloze xelmisawvdomobis sakiTxs, es ar warmoadgens im SemTxvevas, 

rodesac mTavroba cdilobs, ar Seasrulos valdebulebebi, romlebic nebayoflobiT ikisra. 

es sakmaod naTelia. Tuki b-ni kneCtlis saqmeSi arsebuli ganxilvidan erTi ram gamoikveTa, 

iseve, rogorc golderis saqmeze momzadebuli memorandumidan, gaerTianebuli samefos 

mTavrobas ar hqonda warmodgena imis Sesaxeb, rom rodesac cnobda konvenciis me-6 muxls, igi 

amave dros aRiarebda valdebulebas, uzrunveleyo sasamarTloze xelmisawvdomobis ufleba 

kvalifikaciis gareSe. ar vapireb detalurad mimovixilo komisiis winaSe gaerTianebuli 

samefos mier warmodgenili mtkicebulebebi Tu mosazrebebi amasTan mimarTebaSi. Cemi azriT, 

warmodgenili sakonstitucio masalebidan, maT Soris, dafuZnebis Sesaxeb evropuli konvenciis 

proeqtis nawilidan, sruliad naTelia, rom gaerTianebul samefos ar hqonda aranairi 

survili da arc moeloda, Tavis Tavze aeRo raime aseTi valdebuleba~ _ (CDH (73) 33, gv. 36. 

dokumenti #5 komisiis mier miewoda sasamarTlos). * 
* registraturis SeniSvna: zepiri mosmenis audio Canaweri saqmis arsebiT ganxilvaze, romelic 

gaimarTa komisiis winaSe strasburgSi 1971 wlis 16-17 dekembers. 
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winaSe gaerTianebuli samefos damcvelis zepiri argumentidan). amitomac 

nebismieri seriozuli eWvi ufro unda gadawydes Sesabamisi mTavrobis 

sasargeblod, vidre sawinaaRmdegod – da Tu marTalia, rogorc amas ganaCeni 

cdilobs migvaniSnos, rom am saqmeSi ar arsebobs araviTari seriozuli eWvi, 

maSin vinmes SeiZleba gaukvirdes, Tu raze davoben monawileebi daaxloebiT 

bolo 5 wlis manZilze. 

 

iii. mizani da proeqtis SemuSavebis meTodi 

 

40. Zneli dasadgenia, Tu ra iyo xelSemkvreli saxelmwifos namdvili mizani am 

punqtSi, magram es, ra Tqma unda, warmoadgens ufro met sababs imisaTvis, rom 

saxelmwifoebs ar davakisroT is valdebuleba, romelic naTlad (an, sul 

mcire, imgvarad, rom ar warmoiqmnas gonivruli eWvi) ar gamomdinareobs 

konvenciidan. valdebulebas, romelsac axla vixilavT, ar gaaCnia aseTi 

xasiaTi. ufro metic, malaparakebs ra Zalian didi gamocdileba 

xelSekrulebaTa proeqtebis SemuSavebis sferoSi, CemTvis friad 

warmoudgenelia, rom mTavrobebs, romlebsac surT ikisron saerTaSoriso 

valdebuleba25,  romelic gulisxmobs sasamarTloze xelmisawvdomobas, es ase 

SemovliTi gziT ganexorcielebiaT, anu, uflebis mkafiod Camouyalibeblad es 

ise gaekeTebinaT, rom arapirdapiri gziT gamomdinareobdes debulebidan (me-6 

muxlis 1-li punqti), romlis uSualo da mTavar mizans warmoadgens (rac ar 

unda moiazrebodes) – aravis, vinc obieqturad waikiTxavs, eWvi rom ar 

Seeparos – fundamenturad gansxvavebuli ram, saxeldobr, imis dacva, rom 

samarTalwarmoeba patiosnad da mokle vadebSi iyos warmarTuli. konvenciis 

proeqtis arc erTi Semqmneli ar gaiTvaliswinebda sasamarTloze 

xelmisawvdomobas aseTi gziT.  

 

41. amitom me ar gTavazobT, RrmadD SeviWraT me-6 muxlis 1-li punqtis 

proeqtis SemuSavebis istoriaSi, rac iqneboda rogorc mosawyeni, aseve 

naklebad efeqtiani, radgan iseve, rogorc mravali aqtis proeqtis SemuSavebis 

istoria, umniSvnelovanesi mosazrebebi xSirad bundovani da aradamajerebelia. 

magram ufro sasargeblo iqneboda, Segvexeda im debulebebisaTvis, romlebic 

waagavs an paraleluria me-6 muxlis 1-li punqtisa da moipoveba adamianis 

uflebaTa sxva mTavar aqtebSi. sayovelTao deklaraciaSi (ix. punqti 23 zemoT) 

iyo debuleba (me-8 muxli), romlis Tanaxmadac: 

 

`yvelas aqvs ufleba efeqtur saSualebaze kompetenturi erovnuli 

tribunalebis winaSe im qmedebebTan dakavSirebiT, romlebic arRvevs misTvis 

konstituciiT an kanoniT miniWebul ZiriTad uflebebs~. 

 

rogorc Cans, es ar iZleoda xelmisawvdomobis zogad uflebas da 

sinamdvileSi warmoadgenda iseTive proceduruli tipis muxls, rogorc 

evropuli konvenciis me-5 muxlis me-4 punqti da me-13 muxlia, romelsac me 

mogvianebiT davubrundebi (ix. sqolio 14 zemoT) – da romelzec Tavad 

sasamarTlos ganaCenSia naTqvami, rom is ar moicavs xelmisawvdomobis 

                                                 
25 erTi sakiTxia, rom umetesi qveynebis samarTlebrivi sistemebi ueWvelad da faqtobrivad 

iTvaliswinebs, Tundac zogadi gziT, xelmisawvdomobis uflebas, rogorc aseTs. sul sxva 

iqneba, Tu davaskvniT, rom saerTaSoriso xelSekruleba aseve iTvaliswinebs imave 

valdebulebas – gansakuTrebiT, Tu sul ar ecdeba, gansazRvros an raime pirobebiT SezRudos 

igi (ix. zemoT punqtebi 27-30). 
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uflebas, romelic, sasamarTlos azriT, igulisxmeba me-6 muxlis 1-l punqtSi. 

sayovelTao deklaraciis me-8 muxls Tan mosdevs Semdegi debuleba (me-10 

muxli),26 romelic martivad ambobs: 

 

`yvelas aqvs ufleba damoukidebeli da miukerZoebeli tribunalis  mier 

patiosani da sajaro mosmenis safuZvelze gansazRvros Tavisi uflebebi da 

valdebulebebi da mis winaaRmdeg mimarTuli nebismieri sisxlissamarTlebrivi 

braldeba~ (kursivi Cemia). 

 

sayovelTao deklaraciis am muxlis fraza kursiviT imitom movitane, rom is 

sakmaod naTels xdis, rom wyobis Secvlis miuxedavad, romelsac araviTari 

zegavlena ar mouxdenia mniSvnelobaze, es iyo wyaro, romlidanac 

momdinareobs evropuli konvenciis me-6 muxlis 1-li punqti (ix. 25-e punqtSi 

mocemuli teqsti). igi Tavisi terminebiT imaze ufro aSkarad ar gamoxatavs 

sasamarTloze xelmisawvdomobis raime calke uflebas, romelic 

damoukidebelia patiosani sasamarTlo ganxilvis proceduruli 

garantiebisagan da sxv, rasac misi terminebi akonkretebs, vidre amas akeTebs 

evropuli konvenciis me-6 muxlis 1-li punqtis paraleluri nawyveti. 

 

42. sayovelTao deklaraciis es debulebebi gansakuTrebul aRniSvnas 

imsaxurebs (me-8 da me-10 muxlebi), radgan evropuli konvenciis preambulaSi 

mxareebma koleqtiurad gadawyvites, ganexorcielebinaT `sayovelTao 

deklaraciaSi dadgenili garkveuli uflebebi.~ amitom mxareebis mizans ar 

warmoadgenda, daedginaT nebismieri ufleba, romelic ar iyo gacxadebuli 

sayovelTao deklaraciaSi. 

 

43. Semdegi dokumenti, romelTan Sedarebasac movaxdenT, samoqalaqo da 

politikur uflebaTa saerTaSoriso paqti, miRebuli iqna gaero-Si 1966 wels, 

magram ar Sesula ZalaSi. saerTaSoriso paqtis me-14 muxli aSkarad efuZneba 

sayovelTao deklaraciis me-10 muxls da amitom evropuli konvenciis me-6 

muxlsac, magram ar aris araviTari saWiroeba imisa, rom movaxdinoT misi 

terminebis citireba, radgan im Tavdapirveli frazis garda, romlis 

Tanaxmadac yvela Tanasworia sasamarTlos winaSe, da formulirebisa da rigis 

mcire da umniSvnelo Secvlisa, rasac emateba im miniSnebis gamotoveba, 

romlis Tanaxmadac mosmena unda gaimarTos `gonivrul vadaSi~, masac igive 

Zala da zegavlena aqvs, rac me-6 muxlis 1-l punqts. da bolos, san-xoses 

amerikul konvenciaSi (miRebuli 1969 wels – aseve ar aris ZalaSi Sesuli) 

aris debuleba (me-8 muxlis 1-li punqti), romelic erTi SexedviT iZleva 

xelmisawvdomobis uflebas, magram faqtobrivad es ase ar aris. igi Sedis 

TavSi saxelwodebiT `ufleba samarTlian ganxilvaze~ (garanties judiciaires), 
romelic moixsenebs mas procedurul garantiad. meore rigSi formulirebis 

ena naTlad warmoaCens mas, rogorc imave rigis da warmoSobisas, rogorc sxva 

Sesaferisi debulebebia adreul aqtebSi. igi Semdegnairad ikiTxeba: 

 

`yvela adamians, mis winaaRmdeg mimarTuli sisxlissamarTlebrivi braldebis 

dasabuTebis dros an misi samoqalaqo, SromiTi, fiskaluri Tu sxva saxis 

uflebaTa gansazRvrisas, aqvs ufleba mosmenaze, Sesabamisi garantiebiTa da 

                                                 
26 debuleba, romelic maT Sorisaa moTavsebuli (me-9 muxli), aq Seusabamoa da krZalavs 

TviTnebur dakavebas, patimrobasa Tu gaZevebas. 
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gonivrul vadaSi, kompetenturi, damoukidebeli da miukerZoebeli tribunalis 

mier, romelic winaswar aris Seqmnili kanonis safuZvelze~. 

 

Tuki am debulebaSi sityva `mosmenis~ Semdeg iqneboda wertili pirvel xazSi, 

da igi Tavidan daiwyebda darCenil teqts, SesaZlebeli iqneboda imis Tqma, rom 

xelmisawvdomobis zogadi ufleba naTlad iyo formulirebuli. Tumca sakmaod 

naTelia (Tu gamovtovebT rogorc winamdebare miznebTan Seusabamos gakvriT 

Casmul frazas `Sesabamisi garantiebiTa da gonivrul vadaSi~), rom sityva 

`mosmena~ pirdapir ukavSirdeba (da dazustebulia) `kompetenturi...tribunalis~ 

mosmenis moTxovniT. maxvili, iseve, rogorc evropuli konvenciis me-6 muxlis 

1-l punqtSi, dasmulia mosmenis xasiaTze, da a priori da damoukidebeli mosmenis 

Catarebis uflebaze. 

 

44. magram mniSvnelovani faqti is aris, rom zemoT ganxiluli debulebebi 

saTaves ufro Zlieri da garkveuli xasiaTis winadadebaSi iRebs. es azri 

mocemulia komisiis winaSe gaerTianebuli samefos damcvelis mier gakeTebuli 

gancxadebis nawyvetSi. rodesac igi saubrobda sayovelTao deklaraciis me-8 

muxlTan dakavSirebiT, man ganacxada27: 

 

`me-8 muxlis teqsti dafuZnebuli iyo Sesworebaze, romelic wamoWrili iqna 

meqsikeli warmomadgenlis mier 1948 wlis 23 oqtombers generaluri asambleis 

me-3 komitetSi. warmomadgeneli amtkicebda, rom mis mier warmodgenili 

cvlileba mxolod da mxolod imeorebda teqsts bogotis deklaraciidan, 

romelic sul axlaxans erTxmad iqna miRebuli laTinuri amerikis 21 

deputatis mier. Sesabamisi debuleba bogotis deklaraciaSi iyo XVIII muxli. 

igi acxadebda: `yvela adamians SeuZlia mimarTos sasamarTlos, raTa 

uzrunvelyos Tavisi samarTlebrivi uflebebis pativiscema. aseve SesaZlebeli 

unda iyos misTvis martivi mokle procedura, romlis saSualebiTac 

sasamarTloebi daicaven mas xelisuflebis organoebis im qmedebaTagan, 

romlebic mis sazianod arRveven romelime ZiriTad konstituciur uflebas.~ 

 

sayovelTao deklaraciis me-8 muxlis wyaro, romelic aris bogotis 

deklaraciis XVIII muxli, Zalian sainteresoa, radgan bogotas deklaraciis 

XVIII muxli pirvel winadadebaSi saubrobs nebismieri piris uflebaze, 

mimarTos sasamarTlos, raTa uzrunvelyos mis samarTlian uflebaTa mimarT 

pativiscema, xolo sayovelTao deklaraciis me-8 muxlSi es Setrialebuli da 

SekumSuli iyo. am muxlis Tanaxmad: `yvelas aqvs ufleba efeqtur saSualebaze 

kompetenturi erovnuli tribunalebis winaSe~. 

 

Semdeg28 damcvelma gamoitana daskvna, romelsac mec veTanxmebi, saxeldobr is, 

rom `Tuki vinme am istorias mTlianad ganixilavs, dainaxavs, rom is, rac 

daiwyo bogotis deklaraciaSi, rogorc xelmisawvdomobis farTo ufleba, 

SeikumSa xelmisawvdomobis uflebamde, romelic dakavSirebuli iyo konvenciiT 

dacul uflebebTan~. 

 

                                                 
27 ix. 24-e sqolio. 
28  Ibid. gv. 50. 
*ix. registraturis SeniSvna gv. 53. 
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amgvarad, 20 wlis periodis Semddeg, rogorc Cans, adgili hqonda mTavrobaTa 

mxridan ganzrax mimarTul politikas, raTa Tavidan aecilebinaT pirispir 

Sejaxeba xelmisawvdomobis sakiTxTan. am mosazrebas aZlierebs 

mtkicebulebaTa arseboba (ix. dokumenti CDH (73) 33, gv. 45)* imasTan 

dakavSirebiT, rom evropuli konvenciis me-6 muxlis 1-li punqtis proeqtis 

Seqmnis erT-erT etapze SesaZlebeli iyo iseT terminTa arseboba, romlebic 

SeiZleba miviCnioT xelmisawvdomobis debulebis momcvelad, magram SemdgomSi 

isini gauCinarda _ am mimarTulebis gavrcobis survilis uqonlobis yvelaze 

naTel SesaZlo miniSnebad SeiZleba CaiTvalos is faqti, rom es cneba 

arasodes yofila asaxuli adamianis uflebaTa romelime aqtSi, romelic 

Seiqmna evropuli konvenciis Semdeg (ix. zemoT). xelSekrulebis ganmartebis 

teqnikaSi SeuZlebelia raime sakiTxis gaTvaliswinebis survilis uqonlobis 

ukeTesi demonstrireba, vidre Tavidan am sakiTxis CarTva, xolo Semdeg 

amoRebaa. 

 

46. daskvna, romelic me gamomaqvs ganxiluli teqstebis xasiaTidan da im 

mosazrebebidan, romlebic ganvixile zemoT, 38-e muxlSi, aris is, rom 

xelSemkvreli saxelmwifoebi tanaxma iyvnen, de facto dayrdnobodnen im 

situacias, rodesac praqtikulad yvela evropul qveyanaSi xelmisawvdomobis 

Zalian farTo RonisZiebebi arsebobda sasamarTloze, magram maT ar hqondaT 

raime garkveuli ganzraxva, saxe SeecvalaT amisaTvis an aeRoT Tavis Tavze am 

sakiTxTan dakavSirebiT (ix. 25-e sqolio) saerTaSoriso valdebuleba – da 

gansakuTrebiT im saxis valdebuleba, romelic, rogorc es sasamarTlom 

daadgina, arsebobda am saqmeSi – valdebuleba, romelic – rogorc amas 

winamdebare saqme gviCvenebs – ufro mkacri xasiaTisaa da ufro Sors midis, 

vidre gaerTianebuli samefos mTavrobas (ix. 24-e sqolio) da konvenciis wevr 

sxva mTavrobebs (albaT) odesme miuCneviaT savaldebulod.29 im mizezTa gamo, 

romlebic ukve vaxseneT, am tipis valdebuleba ar SeiZleba iyos 

saerTaSorisod aRiarebuli, sanam ar aris gansazRvruli da ganzogadebuli da 

misi moqmedebis sfero da modaluroba ar aris dadgenili. konvencia amas ar 

akeTebs da sasamarTloc safuZvliani mizezebis gamo ver midis kompromisze, 

ganaCenis gaugebrobebTan dakavSirebiT, im amocanebSi Carevis gziT, romlebic 

upirveles yovlisa warmoadgens mTavrobis kompetencias. rogorc es ganaCenma 

aRiara (II Tavi, punqti 39) – `sasamarTlos funqcias ar warmoadgens, SeimuSaos 

dasaSvebi SezRudvebis zogadi Teoria msjavrdebul patimarTa saqmeebSi, iseve, 

rogorc mis funqciebSi ar Sedis, gaakeTos ganmarteba in abstracto imasTan 

dakavSirebiT, Seesabameba Tu ara ... [gaerTianebuli samefos] cixis wesebi ... 

konvencias~. magram Tu sasamarTlos funqciebSi ar Sedis uflebaze 

SezRudvebis SemuSaveba, maSin miT umetes ar SeiZleba, mis funqciebSi 

Sediodes Teoriulad, argumentaciis gareSe miiRos is ufleba, romelic ver 

ganxorcieldeba praqtikaSi im SezRudvebis gareSe, romelTa SemuSavebasac 

sasamarTlo uaryofs. 

                                                 
29 gaerTianebuli samefos argumenti, romelic dafuZnebuli iyo sasamarTloze 

xelmisawvdomobis sakiTxTan dakavSirebul erovnul midgomaze, rac uzrunvelyofili iyo 

mimdinare komerciuli xelSekrulebebiTa da iseTi mravalmxrivi konvenciebiT, rogoricaa 

dafuZnebis Sesaxeb evropuli konvencia, mianiSnebs im SesaZleblobaze, rom pirispir 

Seejexebodnen ra xelmisawvdomobis sakiTxs, mTavrobebs ar eqnebodaT survili, moqceuliyvnen 

sakiTxisadmi erovnuli midgomisagan gansxvavebiT da, ra Tqma unda, golderis, rogorc 

gaerTianebuli samefos moqalaqis, mimarT moxda erovnuli kanonmdeblobiT dadgenili wesebis 

gamoyeneba. 

 



 51

2. calkeuli teqsti da terminebi 

 

47. zemoT ganxiluli midgomis safuZvelze konvenciis Sesabamisi debulebebi 

ar wamoWrian ganmartebis araviTar siZneles an sanqciis damwesebeli 

ganmartebis aucileblobas, rogorc isini amas naTlad akeTeben sasamarTlo 

midgomis safuZvelze. me CamovTvli da farTo komentars gavukeTeb am 

debulebebs im TanmimdevrobiT, romliTac isini mocemulia: 

 

(a) preambula (rogorc es ukve naxsenebi iyo 42-e punqtSi) sagangebod 

moixseniebs, rom xelmomwerma mTavrobebma gadawyvites, `gadadgan pirveli 

nabijebi~ im `garkveul uflebaTa~ koleqtiurad ganxorcielebisaTvis, 

romlebic dadgenilia adamianis uflebaTa sayovelTao deklaraciaSi, 

romelic – rogorc es iqna warmoCenili 41-e punqtSi zemoT – ar 

iTvaliswinebs aranair damoukidebel debulebas xelmisawvdomobis 

uflebasTan dakavSirebiT, ase rom aseTi ufleba arc ki Sedis im uflebaTa 

CamonaTvalSi, romelsac evropuli konvencia SeiZleba moicavdes. magram, 

Tuki igi iqneboda ufleba, romelic SesaZlebelia yofiliyo – rogorc 

`kvalificiuri ufleba~ _ es iqneboda preambulis enis borotad gamoyeneba 

da igi aucileblad ar iqneboda CarTuli masSi. kvalificiuri uflebebidan 

mxolod `garkveuli~ uflebebi unda yofiliyo warmodgenili da 

xelmisawvdomobis zogadi ufleba, sayovelTao deklaraciis safuZvelze, ar 

iyo warmodgenili, Tundac rogorc kvalificiuri ufleba. garda amisa, 

saxelmwifoebi apirebdnen mxolod `pirveli nabijebis~ gadadgmas da 

mxolod im `garkveuli~ uflebaTa gaTvaliswinebas. ase rom, ramdenadac 

`warmoudgeneli~ ar unda iyos, evropul konvenciaSi ar unda arsebobdes 

xelmisawvdomobis debuleba, es Sedegi sruliad normaluria da ar iwvevs 

gakvirvebas. 

(b) konvenciis 1-li muxli (ix. zemoT 26-31 punqtebi) moiTxovs, rom sanam 

savaldebulo gaxdeba saxelmwifoebisaTvis, `daicvan yvela adamianisTvis 

maTi iurisdiqciis farglebSi~ uflebebi da Tavisuflebebi, romlebic 

gaTvaliswinebulia konvenciis im nawilSi, romelSic Sedis me-6 muxlis 1-

li punqti, aseT uflebebi da Tavisuflebebi `gansazRvruli~ unda iyos. 

gansazRvrebi aucileblad unda iyos naTeli. amitom me-6 muxlis 1-li 

punqtidan araviTari xelmisawvdomobis ufleba ar SeiZleba 

gamomdinareobdes moazrebuli Tu nagulisxmevi saxiT. konvenciis me-17 

muxli (ix. me-17 sqolio) adasturebs da amyarebs am mosazrebas. 

(g) me-5 muxlis me-4 punqti da me-13 muxli 

 

(i) sasamarTlos ganaCeni sworia im nawilSi, rodesac mxedvelobaSi iRebs me-14 

sqolioSi aRweril debulebebs, magram es aris mosazreba, romelic, Tumca 

sworia, magram arasrulyofilia da ar moicavs im mniSvnelovan nawils, 

romlis damtkicebasac gaerTianebuli samefo cdilobda. 

(ii) me-5 muxlis me-4 punqti da me-13 muxli iTvaliswineben, rom xelSemkvrelma 

saxelmwifoebma unda uzrunvelyon mimarTvis saSualebebis arseboba erovnul 

sasamarTloebSi konvenciaSi gansazRvrul ZiriTad uflebaTa da 

TavisuflebaTa darRvevasTan dakavSirebiT (xsenebuli waagavs me-5 muxlis me-4 

punqtis parafrazirebas, magram arsebiTad da literaturulad ki _ me-13 

muxls). me veTanxmebi sasamarTlos, rom es debulebebi TavisTavad ar Seicavs 

raime damoukidebel uflebas Tu Tavisuflebas an xelmisawvdomobis raime 

zogad uflebas da amitom ar warmoadgens raime debulebas, romelic 



 52

moaxdenda arasaWiro zegavlenas, rogorc amas gaerTianebuli samefos 

mTavroba amtkicebda. Tumca mTavrobam warmoadgina am winadadebis damatebac, 

saxeldobr is, rom Tu xelmisawvdomobis zogadi ufleba, rogorc es 

sasamarTlom miiCnia, nagulisxmevi unda yofiliyo me-6 muxlis 1-l punqtSi, 

maSin me-5 muxlis me-4 punqti da me-13 muxli gaxdebodnen zedmeti da 

arasaWiro, radgan xelmisawvdomobis ufleba me-6 muxlis 1-l punqtSi 

gaiTvaliswinebda yvelafers saWiros. aqedan gamomdinare, am ori sxva 

debulebis mizani iyo, warmoeCina, rom araviTari xelmisawvdomobis ufleba ar 

moiazreboda me-6 muxlis 1-l punqtSi. es argumenti logikurad sworia, magram 

misi gaqarwyleba SesaZlebelia, radgan me-5 muxlis me-4 punqti da me-13 muxli 

laparakoben mxolod dacvis saSualebis arsebobaze, mxolod xelmisawvdomoba 

ki aucileblad ar moicavs dacvis saSualebas: SesaZlebelia arsebobdes 

xelmisawvdomoba, magram ar arsebobdes dacvis saSualeba xelmisawvdomobis 

Semdeg. rac ar unda iyos, Tuki vinme amoiRebda furcels sasamarTlo wignidan 

da gamoiyenebda im arguments an brZanebas, romelsac sasamarTlo iyenebs, mas 

SeeZleboda eTqva, rom radgan xelmisawvdomobas dacvis saSualebis gareSe 

araviTari sargebeli ara aqvs, xelmisawvdomobis ufleba gulisxmobs uflebas 

dacvis saSualebaze – rac aSkarad absurdia. Tumca es aSkarad gaimeorebda 

sasamarTlos daskvnas imasTan dakavSirebiT, rom radgan uflebas samarTlian 

ganxilvaze ara aqvs fasi sasamarTlo ganxilvis gareSe, amitom ufleba 

samarTalwarmoebis aRZvraze, romelic sasamarTlo ganxilvisas warmoiSoba, 

unda iqnes nagulisxmevi. Zneli iqneboda, non-sequitur ufro naTeli gagvexada. 

 

(d) me-6 muxlis 1-li punqtis debulebebi am punqtis mniSvnelovani pirveli 

winadadebiT ukve moxseniebuli iyo am mosazrebis 25-e punqtSi, xolo 

winadadebis danarCeni nawili gadmocemulia sasamarTlos ganaCenis 24-e 

punqtSi. saWiro ar aris misi aq citireba, radgan yovelive es, `sajaro 

mosmenis~ moTxovnaze miTiTebiT pirvel winadadebaSi, saWiroa imis 

gansamartavad, rom ganaCeni `gamocxadebuli unda iqnes sajarod~, presa da 

sazogadoeba SeiZleba ar iqnen daSvebuli sasamarTlo ganxilvis mTel an mis 

nawilze garkveuli garemoebebis arsebobisas, romlebic SemdgomSi iqneba 

ganzogadebuli detalurad. amitom es winadadeba Seusabamoa winamdebare 

miznebisaTvis garda im SemTxvevisa, rodesac igi mTlianad imave agebulebisaa, 

rac pirveli da dakavSirebulia masTan ejusdem generis, rogorc mniSvnelovani 

proceduruli debuleba, romelic mxolod da mxolod dakavSirebulia 

ufleba-movaleobebTan da modalurobasTan sasamarTloSi ganxilvis dros. 

pirvel winadadebasTan dakavSirebuli da zogadad momdevno komentarebi avsebs 

im komentarebs, romlebic warmodgenili iyo zemoT, 25-e da 33-34 punqtebSi (ix. 

aseve me-40 punqti in fine): 
 

(i) wesi ejusdem generis, romelzec miuTiTebdnen wina punqtebi, mimarTuli iyo 

imis saCveneblad, rom me-6 muxlis 1-li punqti damoukidebeli debulebaa, 

TavisTavad sruli da Sevsebuli, da ar saWiroebs araviTar damatebas Tu 

ganmartebas imisaTvis, rom misi moqmedebis sfero naTeli gaxdes, da flobs 

gansakuTrebul struqturasa da punqtebis kategorias, romlebic proceduruli 

xasiaTisaa da exeba mxolod sasamarTloSi ganxiluli saqmis modalurobas. 

igi mTlianad mimarTulia gavlenis am sferosaken, da mxolod da mxolod 

misken, rogorc es aSkarad iqna aRniSnuli argumentSi (CDH (73) 33 gv. 51).* 

ejusdem generis-is wesi amitomac moiTxovs, rom im SemTxvevaSi, Tu saWiroa 

teqstidan raime nagulisxmevis gamotana im mizniT, rom isic CarTuli iqnes am 
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teqstSi an mis damatebad iqnes aRiarebuli is, rac aSkarad ar aris masSi 

gamoxatuli (da es zogadad aris cnobili, rom xelmisawvdomobis ufleba ar 

aris gamoxatuli am teqstSi), es nagulisxmevi unda iyos an exebodes imave 

xasiaTis sxva rames, an Sediodes koncefciis imave kategoriaSi, rogorc es 

Tavad teqstSia warmodgenili, rac am SemTxvevas ar Seesabameba. nebismieri 

xelmisawvdomobis ufleba, rogorc aseTi, rodesac mas gaaCnia proceduruli 

mxare, warmoadgens ZiriTadi xasiaTis damoukidebel uflebas. procedurul 

mxareebSic ki igi sakmaod gansxvavdeba im sakiTxebisagan, romlebic 

dakavSirebulia sasamarTlo ganxilvis modalurobasTan. rogorc es ukve 

aRiniSna, sasamarTlo ganxilvaTa SemTxvevebs Tan axlavs mxolod erTi 

aucilebeli nagulisxmevi ram, saxeldobr is, rom sasamarTlo ganxilvas aqvs 

adgili – anu samarTalwarmoeba mimdinareobs. igi ar gulisxmobs arafers 

aRZvris uflebasTan dakavSirebiT, rac ekuTvnis koncefciis sxva mxares. 

Sesabamisad, es ar aris kanonieri procesi da ganmartebis kriteriumebs 

ewinaaRmdegeba erT sakiTxSi meoris gulisxmoba. 

(ii) wesi expressio unius est exclusio alterius _ sasamarTlos ganaCenSi asaxuli daskvniT 

es wesic darRveulia. es xdeba ramdenimejer, magram amis saukeTeso 

ilustraciaa is, Tu rogor aris ganxiluli me-6 muxlis 1-li punqti ganaCenis 

28-e punqtSi, sadac naTqvamia, rom miuxedavad imisa, rom muxli `ar 

iTvaliswinebs xelmisawvdomobis uflebas ... aSkara terminebiT~, igi `naTlad 

aRiarebs uflebebs, romlebic gansxvavebulia, magram gamomdinareobs erTi da 

imave zogadi mosazrebidan, da rac, erTad aRebuli, warmoadgens erT uflebas, 

romelic specialurad ar aris terminis viwro mniSvnelobiT gansazRvruli~ _ 

(sinamdvileSi saerTod ar aris gansazRvruli30). uflebebi, romlebic 

faqtobrivad `aSkarad aris gansazRvruli~ me-6 muxlis 1-l punqtSi (da 

hipoTezis Tanaxmad `aSkarad gansazRvruli~ niSnavs terminebiT gamoxatuls), 

ar aris `gansxvavebuli~ uflebebi, aramed warmoadgens uflebebs, romlebic 

erTnairi agebulebisaa da erT kategorias ganekuTvneba, saxeldobr, es aris 

uflebebi, romlebic exeba sasamarTlos ganxilvis dros, warmarTvasa da 

mimdinareobas. aq araferia iseTi, rom warmoadgendes moCvenebiT `calkeul~ 

uflebas, romelic, rogorc iTqva, moicavs xelmisawvdomobis uflebas 

gansazRvrul procedurul uflebebTan erTad. es ukanasknelni, meores mxriv, 

aSkarad arian gansazRvrulni iseTi saSualebiT, rom gamoyenebuli iqnes 

expressio unius-s wesi – da gamomdinare iqidan, rom xsenebuli mizezebis gamo 

xsenebul muxlSi araferia mocemuli, rac saWiroebs xelmisawvdomobis 

uflebas im faqtisagan gancalkevebiT, rom xelmisawvdomobas ukve hqonda 

adgili, es wesi unda iqnes gamoyenebuli. kidev erTxel aRvniSnoT marTebuli 

pozicia, saxeldobr is, rom me-6 muxlis 1-li punqtis debulebebi 

srulyofilad imoqmedebs im formiT, rogoriTac warmodgenilia, ra saxis 

samarTalwarmoebac ar unda iyos realobaSi aRZruli, samarTalwarmoebis 

aRZvrasTan dakavSirebiT raime moazrebuli uflebis postulirebis gareSe. 

muxli avtomaturad imoqmedebs im SemTxvevaSi, Tu aRZrulia samarTalwarmoeba. 

Tuki raime mizniT – uflebis ararseboba an sxv. – samarTalwarmoeba ar aris 

aRZruli, maSin adgili eqneba cadit quaestio-s: SemTxvevas, romelic aamoqmedebda 

muxls, ubralod ar hqonia adgili. Sesabamisad, am saqmeSi ar moipoveba 

gamamarTlebeli sabuTi imisaTvis, rom ar iyo amoqmedebuli expressio unius-s 
wesi. 

                                                 
*ix. registraturis SeniSvna, gv. 53. 
30 es aris erT-erTi adgili, sadac sasamarTlo cnobs uflebis ganusazRvrel xasiaTs – ix. 

zemoxsenebuli punqtebi 26-31, gansakuTrebiT ki 29-e da 30-e sqolioebi. 



 54

(iii) samoqalaqo da sisxlissamarTlebrivi saqmeebisadmi erTnairi 

damokidebuleba – arsebobs sxva gadaulaxavi da, albaT, ufro konkretuli 

mizezi imisa, Tu ratom ar SeiZleba xelmisawvdomobis uflebis, samarTliani 

ganxilvisgan da a.S. gansxvavebiT, moazreba me-6 muxlis 1-l punqtSi. es muxli 

aSkarad erT doneze ayenebs samoqalaqo da sisxlissamarTlebriv 

samarTalwamoebebs – igi exeba samarTliani ganxilvis sakiTxs orive 

konteqstSi. xelmisawvdomobis uflebis sakiTxi unda warmoiSvas umTavresad 

samoqalaqo samarTalwarmoebis dros, sadac aris mosarCele an momCivani, 

romelic aRZravs samarTalwarmoebas. Zalian cota gansakuTrebul SemTxvevaTa 

garda, romlebSic kerZo moqalaqe aRZravs sisxlissamarTlebrivi xasiaTis 

samarTalwarmoebas, sisxlis samarTlis saqmes aRZraven xelisuflebis 

organoebi, im konteqstSi ki aSkarad absurduli iqneboda, gvesaubra 

xelmisawvdomobis uflebaze. es ar iqneboda am kiTxvaze namdvili pasuxi, rom 

gveTqva Semdegi: ufleba Sesabamisia mxolod maSin, rodesac aucilebelia erT 

saqmeSi, magram ara meoreSi (an nebismier SemTxvevaSi, rodesac xelisuflebis 

organoebs SeuZliaT Tvalyuri adevnon sakuTar qmedebebs). es ar aris mTavari. 

mTavari aris is, rom me-6 muxlis 1-li punqti iseve exeba sisxlissamarTlebriv, 

rogorc samoqalaqo mxares – misi mniSvneloba marTlac ufro metad 

sisxlissamarTlebrivi saqmeebis mimarT gamoixateba – xolo 

sisxlissamarTlebrivi mxare aris is, romelTan dakavSirebiTac umravles 

SemTxvevebSi absoluturad usargebloa, vilaparakoT xelmisawvdomobis 

uflebaze xelisuflebis magivrad, romelic aRZravs samarTalwarmoebas. es 

mianiSnebs an adasturebs im daskvnas, rom me-6 muxlis 1-li punqti exeba 

mxolod samarTalwarmoebebs da ara maTi aRZvris uflebas.  

(iv) sajaro mosmena `gonivrul vadaSi~ _ arsebobs sxva maCveneblebic imave 

mimarTulebiT, romlebic aseve Seicavs me-6 muxlis 1-li punqtis samoqalaqo da 

sisxlissamarTlebriv aspeqtebs Soris SeTanxmebulobis principis dacvas. erT-

erTi aseTi maCvenebeli warmodgenilia gaerTianebuli samefos argumentiT 

(miTiTebulia mxolod ganaCenSi (punqti 32) im saxiT, romelic ver warmoaCens 

mis Sesabamisobas – sinamdvileSi gamoiyureba mTlianad gaugebrad31 da exeba 

me-6 muxlis 1-li punqtis moTxovnebiT nagulisxmevs imasTan dakavSirebiT, rom 

sasamarTlo ganxilvas adgili eqneba gonivrul vadaSi. ris `gonivrul 

vadaSi?~ muxli amas ar ambobs. sisxlissamarTlebrivi samarTalwarmoebis 

SemTxvevaSi adgili ar eqneba eWvs, rom vadis aTvla daiwyeba dakavebidan an 

formaluri braldebidan. gonivruli iqneba, warmovidginoT, rom igi ar 

SeiZleba ganTavsebuli iqnes winmswreb ganusazRvrel periodSi, rodesac 

xelisuflebis organoebi savaraudod ganixilavdnen bralis wayenebis sakiTxs 

da amasTan dakavSirebiT awarmoebdnen samarTlebriv konsultaciebs _ an 

eZebdnen braldebuls misi dakavebis mizniT. Cemi azriT, zustad igive principi 

unda gamoiyenebodes mutatis mutandis samoqalaqo samarTalwarmoebasTan 

mimarTebaSic, ara marto imitom, rom sxva SemTxvevaSi araadekvaturi da 

araproporciuli situacia warmoiSoba samarTalwarmoebis tipebs Soris, 

aramed praqtikuli miznebidan gamomdinarec. samoqalaqo samarTalwarmoebaSi 

gonivruli vadis aTvla unda daiwyos im momentidan, rodesac saCivari 

formalurad Camoyalibda sarCelis saxiT, adgili hqonda sasamarTloSi 

gamoZaxebas an rodesac mopasuxes sxva oficialuri dokumentiT ecnoba 

                                                 
31 ra Tqma unda, es exeba sasamarTlo ganxilvas, romelic unda warimarTos gonivrul vadaSi 

mas Semdeg, rac sasamarTlo xelmisawvdomi gaxda, da ara xelmisawvdomobas, romelic unda 

ganxorcieldes gonivrul vadaSi. 
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samarTalwarmoebis Sesaxeb. es mxolod gonivrulia. nebismieri wina periodi, 

rodesac mosarCele ganixilavs samarTalwarmoebis aRZvris mizanSewonilobas, 

awarmoebs samarTlebriv konsultaciebs an agrovebs mtkicebulebebs, 

Seusabamoa an Zalze bundovania imisaTvis, rom dagvexmaros `gonivruli vadis~ 

aTvlis momentis moZiebaSi, radgan masSi SeuZlebelia raime fiqsirebuli 

momentis moZieba. es rom ase ar yofiliyo, aTvlis momenti SesaZloa 

`dakavSirebuli yofiliyo warsulSi~ Tveebis adre an zogierT saqmeSi wlebiT 

adre momxdar faqtebTan, rac uazros da absurduls gaxdida `gonivrul 

vadaSi~ sasamarTlo ganxilvis warmarTvis mTlian moTxovnas, romlis realur 

obieqtsac warmoadgens sisxlis samarTlis saqmeTa sasamarTlos Seusabamo 

gadadeba. magram sasamarTlos mosazrebaSi mTavari is aris, rom radgan me-6 

muxlis 1-li punqti TavisTavad ar asaxelebs raime aTvlis wertils, 

sasamarTlos mouxdeba amis specialurad ganxilva yovel konkretul saqmeSi. 

Sesabamisad, mTavrobebs ar SeuZliaT icodnen, Tu ra dadgenil periodSi unda 

warmoadginon sisxlis samarTlis saqmeebi sasamarTlo ganxilvis winaSe, raTa 

dakmayofilebuli iqnes me-6 muxlis 1-li punqtis moTxovna – es ki 

absoluturad dauSvebeli situaciaa. 

(v) yovelive xsenebulis mniSvneloba aris is, rom nebismieri ram, rac 

dakavSirebulia xelmisawvdomobis uflebasTan, dakavSirebuli unda iyos 

samarTalwarmoebis formalurad aRZvris wina periodTan mas Semdeg, rac 

samarTalwarmoeba dawyebuli iqna da sasamarTloze xelmisawvdomoba 

ganxorcielda, da amitomac es sakiTxi aRar saWiroebs ganxilvas (cadit quaestio). 
Sesabamisad, nebismieri ram, rac dakavSirebulia xelmisawvdomobis 

uflebasTan, rogorc aseTTan – gansakuTrebiT masSi nebismieri savaraudo 

Careva an misi uaryofa – dakavSirebuli unda iyos xelmisawvdomobamde 

ganvlil im periodTan, romelic win uZRoda samarTalwarmoebis aRZvras – e.i. 

gonivrul vadaSi Catarebul patiosan da sajaro mosmenas, romelzec me-6 

muxlis 1-li punqti miuTiTebs – da es kidev erTxel mianiSnebs im daskvnas, 

rom xsenebuli muxli saerTod ar exeba xelmisawvdomobas, radgan sakiTxi 

exeba ganvlil periods an safexurs. 

(vi) termini `sajaro mosmena~ aseve warmoSobs siZneleebs im SemTxvevaSi, Tu me-

6 muxlis 1-li punqti aRqmuli iqneba ise, TiTqos iTvaliswinebdes 

xelmisawvdomobis uflebas. Semoifargleba ra mxolod samoqalaqo 

samarTalwarmoebiT, termini `sajaro~ mianiSnebs saqmis arsebiT mosmenaze Ria 

sasamarTloSi, romelsac adgili eqneba im SemTxvevaSi, Tu samarTalwarmoeba 

warimarTeba normalurad. magram rogorc zemoT warmoCinda (me-15 punqti), 

samarTalwarmoeba SesaZloa SeCerdes sxvadasxva safuZvelze adreul etapze. 

mTavari is aris, rom am SemTxvevaSi es Zalian xSirad moxdeba ara sajaro 

mosmenisas, aramed sasamarTlos dabali rangis moxelis (romelic in chambers 
ganixilavs saqmes) winaSe da mosmenaze, rogorc es Cveulebriv xdeba xolme, 

mxolod mxareebi da maTi iuridiuli warmomadgenlebi iqnebian warmodgenilni. 

amitom Tu me-6 muxlis 1-li punqtiT nagulisxmevi iqneboda ufleba 

xelmisawvdomobaze, amas muxlis eniT SesaZloa moecva sajaro mosmenis 

ganuyofeli ufleba yvela garemoebaSi, es ki naklebia imaze, rasac ar 

SeiZleba vuwodoT `xelmisawvdomoba~. es mosazreba damtkicebulia me-6 muxlis 

1-li punqtis me-2 winadadebiT, ix. (d) qvepunqti zemoT. amitom aq aRiniSneba 

erT-erTi is kavSiri, romelSic xelmisawvdomobis uflebis sazRvrebi ar 

yofila moazrebuli (ix. 28-e da 29-e punqtebi zemoT) – romelTa ararsebobis 

gamoc cnebas ar gaaCnia arc ganmarteba da arc garkveuloba. es aseve 
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warmoadgens kavSirs, romelSic konvenciis me-17 muxli SesaZlebelia 

gamoyenebuli iqnes – ix. me-17 sqolio da 47-e punqtis (b) qvepunqti. 

 

48. xelmisawvdomobis uflebasTan dakavSirebuli daskvna – me Segnebulad 

vtoveb sxva mosazrebebs, raTa ar gadavtvirTo es mosazreba. magram daskvnis 

saxiT unda aRvniSno, rom xelmisawvdomobis ufleba ar unda iqnes 

nagulisxmevi konvenciis me-6 muxlis 1-l punqtSi, garda interpretaciis 

procesisa, romelsac, Cemi azriT, ara aqvs kavSiri da romelic ar emsaxureba 

saerTaSoriso saxelSekrulebo samarTlis interesebs. Tuki uflebas adgili 

ara aqvs me-6 muxlis 1-l punqtSi, miT umetes mas adgili ara aqvs konvenciaSi. 

es ueWvelad warmoadgens did xarvezs, romelic unda gamoswordes. magram 

xsenebulis ganxorcieleba xelSemkvreli saxelmwifoebis amocanaa da miznad 

isaxavs, rom sasamarTlom SeZlos masze dayrdnoba da ar ecados, Tavad 

ganaxorcielos samarTalSemoqmedeba. 


