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de kuberis belgiis winaaRmdeg 
De Cubber v. Belgium 

 
strasburgi, 26 oqtomberi, 1984 weli 

1984 wlis 26 oqtombers, strasburgSi adamianis uflebaTa evropis sasamarTlom gamoitana 
gadawyvetileba saqmeze de kuberi belgiis winaaRmdeg. 
sasamarTlom erTsulovnad ganacxada, rom dairRva adamianis uflebaTa evropis konvenciis me_6 
muxlis pirveli punqti, imis gamo, rom sisxlis samarTlis sasamarTlos (tribunal correctionnel) 
miukerZoebloba, romelmac 1979 wlis 29 ivniss gamoitana gadawyvetileba momCivnis winaaRmdeg 
wayenebul braldebaze, safuZvlianad iqna saeWvod miCneuli.  
 

I. saqmis garemoebebi 

A. mTavari faqtebi 
1. b-ni albert de kuberi daibada 1926 wels. igi belgiis moqalaqea da cxovrobs briuselSi. b-
ni albert de kuberi daapatimres 1977 wlis 4 aprils. momdevno dRes, udenaardis (Oudenaarde) 
sasamarTlos sagamoZiebo mosamarTlem, b-nma pilatem, gasca misi dapatimrebis orderi 
dokumentebis gayalbebis braldebiT. mosamarTlem gamoiZia kidev ori sxva saqme msgavs 
danaSaulTan dakavSirebiT, romlebSic momCivans edeboda brali. 
1978 wlis 11 maiss, b-ni de kuberi pirvel saqmeze damnaSaved cno udenaardis sisxlis 
samarTlis sasamarTlos (tribunal correctionnel) erTi mosamarTlisagan Semdgarma palatam da 
miusaja erTi wliT Tavisuflebis aRkveTa. danarCeni ori saqme gaerTianda da gadaeca igive 
sasamarTlos. 1979 wlis 29 ivniss, sami mosamarTlisagan Semdgarma sasamarTlo palatam, b-ni 
pilates monawileobiT, momCivans miusaja, Sesabamisad, xuTi wliT da erTi wliT Tavisuflebis 
aRkveTa. 
b-ni de kuberisa da sajaro bralmdeblis uwyebis mier gasaCivrebis Sedegad, jentis (Ghent) 
saapelacio sasamarTlom, 1980 wlis 4 Tebervals, pirveli sasjeli Seamcira sam wlamde, meore 
ZalaSi datova da Seufarda mesame sasjeli. 
momCivanma saCivari Seitana sakasacio sasamarTloSi. igi, sxva sakiTxebTan erTad, acxadebda, rom 
am SemTxvevaSi b-ni pilate warmoadgenda ara marto mosamarTles, aramed mxaresac. 1980 wlis 15 
aprils, sakasacio sasamarTlom arsebiTad ar daakmayofila saCivari. man ganacxada, rom am 
funqciebis gaerTianebiT ar darRveula arc belgiis samosamarTlo kodeqsi, arc konvenciis me-6 
muxlis pirveli punqti da arc dacvis uflebebi. 
 
2. sagamoZiebo mosamarTleebi, romlebsac niSnavs mefe "pirveli instanciis sasamarTlos 
mosamarTleebisagan", atareben winaswar sasamarTlo gamoZiebas. maT aseve aqvT kriminaluri 
sagamoZiebo policiis TanamSromlis statusi da am statusiT moqmedebisas, imyofebian 
saxelmwifo bralmdebelis (procureur general) zedamxedvelobaSi.  
WeSmaritebis dadgenisTvis xelSesawyobad, sagamoZiebo mosamarTleebi aRWurvili arian farTo 
uflebamosilebebiT. gamoZiebis dasrulebis Semdeg isini saqmes ugzavnian saxelmwifo 
bralmdebels (procureur du Roi), romelic ukan abrunebs saqmes Tavisi mosazrebebiT. amis Semdeg, 
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braldebulis sasamarTlosTvis gadacemis sakiTxs wyvets pirveli instanciis sasamarTlos erTi 
mosamarTlisagan Semdgari palata (chambre du conseil) da ara sagamoZiebo mosamarTle. 
 
3. 1967 wlis samosamarTlo kodeqsi krZalavs erTdroulad sxvadasxva sasamarTlo funqciis 
ganxorcielebas. amitom sasamarTlo Tanamdebobis piri, romelic saqmeSi sagamoZiebo 
mosamarTlis saxiT monawileobda, saqmes ver ganixilavs rogorc asizis sasamarTlos an 
saapelacio sasamarTlos Tavmjdomare an mosamarTle. meore mxriv, mas, belgiis sasamarTlo 
praqtikis mixedviT, SeuZlia pirveli instanciiT ganixilos saqme, romelic man adre gamoiZia. 
 
B. warmoeba adamianis uflebaTa evropis komisiaSi 
saqme daiwyo b-ani de kuberis mier 1980 wlis oqtomberSi komisiaSi saCivris SetaniT. igi 
acxadebda, rom udenaardis sisxlis samarTlis sasamarTlo ar iyo miukerZoebeli sasamarTlo, 
radgan erT da imave saqmeze adre monawileobda erT-erTi mosamarTle, sagamoZiebo mosamarTlis 
saxiT. 
1982 wlis 9 marts, komisiam am sakiTxTan mimarTebaSi saCivari miiRo warmoebaSi. 1983 wlis 5 
ivlisis moxsenebaSi komisiam gamoTqva erTsulovani mosazreba, rom dairRva me-6 muxlis 
pirveli punqti. 
 

II. gadawyvetilebis Sinaarsi 

A. me-6 muxlis pirveli punqtis savaraudo darRveva 
1. mTavrobis ZiriTadi moTxovna 
1982 wlis 1 oqtombers pirsekis saqmeze gamotanil gadawyvetilebaSi sasamarTlom gansazRvra, 
rom miukerZoebloba SeiZleba Semowmdes sxvadasxva gziT: unda ganvasxvaoT subieqturi midgoma, 
e.i. aRniSnul saqmeze mocemuli mosamarTlis Sinagani rwmenis dadgenis cda, da obieqturi 
midgoma, e.i. imis dadgena, hqonda Tu ara mas amasTan dakavSirebiT kanonieri eWvis gamoricxvis 
sakmarisi garantia.  
rac Seexeba subieqtur midgomas, ivaraudeba, rom mosamarTle miukerZoebelia, vidre ar 
damtkicdeba sawinaaRmdego, xolo am saqmeze sasamarTlosTvis wardgenil mtkicebulebaTa Soris 
amgvari mtkicebuleba ar aRmoCnda. 
rac Seexeba obieqtur midgomas, garegan gamovlinebebsac SeiZleba mniSvneloba hqondes: 
nebismieri mosamarTle, romlis mimarTac arsebobs kanonieri safuZveli arasaTanado 
miukerZoeblobis varaudisa, acilebul unda iqnes. safrTxis qveS dgeba ndobac, romelic 
demokratiul sazogadoebaSi sasamarTloebma unda Caunergon xalxs. 

(ix. gadawyvetilebis 24-26-e punqtebi) 

 
mTavrobam warmoadgina mTeli rigi argumentebisa, raTa daemtkicebina, rom arsebuli funqciebis 
kombinacia, romelic samosamarTlo kodeqss Seesabameboda, Seesatyviseboda konvencias; 
sagamoZiebo mosamarTle iyo damoukidebeli, mas ar hqonda mxaris statusi, mtkicebulebebi 
Sekriba braldebulis rogorc sasargeblod, aseve sawinaaRmdegod da uflebamosili ar iyo 
gadaeca braldebuli sasamarTlosTvis an gamoeTqva Tavisi azri mis bralTan dakavSirebiT. 
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sasamarTlom cno am msjelobis damajerebloba da logika, Tumca isic aRiara rom arsebobda 
mniSvnelovani faqtorebi sawinaaRmdego daskvnis gamotanis sasargeblod. rogorc kriminaluri 
sagamoZiebo policiis TanamSromeli, sagamoZiebo mosamarTle imyofeboda saxelmwifo 
bralmdeblis (precureur general) zedamxedvelobaSi. rogorc sagamoZiebo mosamarTles, mas hqonda 
farTo uflebamosilebebi, romlebic unda gamoeyenebina aRniSnul saqmeSi. garda amisa, winaswari 
gamoZieba miznad isaxavda informaciis moZiebas, iyo saidumlo da ar mimdinareobda orive mxaris 
TandaswrebiT - misma warmmarTvelma mosamarTlem sasamarTlo sxdomamde didi xniT adre 
zedmiwevniT icoda saqmis garemoebebi; mxolod am mizeziTac ki, braldebulis TvalsazrisiT, 
martivad SeiZleba aRmoCeniliyo iseT viTarebaSi, romelic mas gadamwyvet rols mianiWebda 
sasamarTloSi saqmis warmoebisas da winaswar mosazrebasac Seuqmnida, rac saerTo jamSi, 
mniSvnelovan gavlenas moaxdenda saboloo gadawyvetilebis miRebaze. 
aqedan gamomdinare, udenaardis sasamarTlos miukerZoebloba momCivans sruliad safuZvlianad 
SeiZleboda saeWvod mieCnia.  

(ix. gadawyvetilebis 27-30-e punqtebi)  

 
2. mTavrobis pirveli alternatiuli moTxovna 
miuTiTa ra sasamarTlos ramdenime gadawyvetilebaze, mTavrobam arsebiTi winaaRmdegoba gamoTqva 
samarTalwarmoebis mimarT pirvel instanciaSi me-6 muxlis pirveli punqtis gamoyenebaze. man 
aRniSna, rom b-ni de kuberis saCivari, faqtobrivad, mimarTuli iyo mxolod udenaardis 
sasamarTlos winaaRmdeg da rom mas pretenziebi ar gaaCnda jentis saapelacio sasamarTlos 
mimarT. 
sasamarTlom, pirvel rigSi, SeniSna, rom aRniSnuli moTxovna paradoqsuli xasiaTis iyo. me-6 
muxlis pirveli punqti, upirveles yovlisa, Seexeba pirveli instanciis sasamarTloebs. muxli 
ar moiTxovs Semdegi instanciebis sasamarTloebis arsebobas. marTalia, ZiriTadi garantiebi 
uzrunvelyofili unda iyos nebismieri saapelacio Tu sakasacio sasamarTloebis mier, romelTac 
monawile saxelmwifo Tavisi nebiT qmnis, magram Tundac am SemTxvevaSi, es ar niSnavs, rom 
qvemdgomma sasamarTloebma es garantiebi ar unda uzrunvelyon. 
garda amisa, mTavrobis mier aRniSnuli saqmeebisagan gansxvavebiT, arsebuli saqme gulisxmobda 
sisxlis samarTalwarmoebas saTanado sasamarTloSi, am terminis rogorc formaluri, ise 
arsebiTi gagebiT. dauSvebelia misi gamoyenebis tradiciuli an Cveuli gamoyenebis sferoSi me-6 
muxlis pirveli punqtiT gaTvaliswinebuli garantiebis SezRudvis gamarTleba.  

(ix. gadawyvetilebis 31-32-e punqtebi) 

 
sasamarTlom aseve aRniSna, rom pirvel instanciaSi saqmis warmoebis wyaro swored udenaardis 
sasamarTlos Semadgenloba iyo da rom saapelacio sasamarTlom es nakli ar gamoaswora, 
vinaidan man amis safuZvelze mTlianad ar gaauqma 1979 wlis 29 ivnisis gadawyvetileba. 

(ix. gadawyvetilebis 33-e punqti) 

 
3. mTavrobis Semdgomi alternatiuli moTxovna 
mTavrobam yuradReba gaamaxvila im Sedegebze, rasac darRvevis aRiareba moutanda mcireStatian 
sasamarTloebs. sasamarTlom aRniSna, rom monawile saxelmwifoebs ekisrebodaT valdebuleba, 



 4 

TavianTi samarTlebrivi sistemebis organizacia moexdinaT me-6 muxlis pirveli punqtis 
moTxovnebis Sesabamisad. 
sabolood, dadginda, rom b-ni de kuberi dazaralda me-6 muxlis pirveli punqtis darRvevis 
gamo. 

(ix. gadawyvetilebis 34-36-e punqtebi da operatiuli debulebebis pirveli nawili) 

 
4. 50-e muxlis gamoyeneba 
momCivanma moiTxova materialuri da aramaterialuri zianis samarTliani anazRaureba. 
sasamarTlom ganacxada, rom sakiTxi mzad ar iyo gadawyvetilebis gamosatanad da droebiT 
gadado. 

(ix. gadawyvetilebis 37-e punqti da operatiuli debulebebis me-2 nawili) 

 
sasamarTlom gadawyvetileba gamoitana plenarul sxdomaze Semdegi SemadgenlobiT; 
Tavmjdomare: b-ni g. viarda (niderlandi). mosamarTleebi: b-ni risdali (norvegia), b-ni v. 
ganshof van der meerS (belgia), q-ni d. bindSedler-roberti (Sveicaria), b-ni f. gulCuRlu 
(TurqeTi), b-ni f. matSeri (avstria), ser vinsent evansi (britaneTi), b-ni r. bernhardti 
(germania), aseve, batonebi m.a. aiseni (mdivani) da h. petzoldi (mdivnis moadgile). 
 
 


