
adamianis uflebaTa evropuli sasamarTlo 

 
 
saqmeze `vinterverpi niderlandebis winaaRmdeg~ (Winterwerp v. the Netherlands) 
 

adamianis uflebaTa evropuli sasamarTlo Seikriba palatis saxiT adamianis 

uflebaTa evropuli konvenciis (SemdgomSi `konvencia~) 43-e muxlisa da 

sasamarTlos reglamentis saTanado debulebebis Sesabamisad. sasamarTlo 

Semdegi mosamarTleebisgan Sedgeboda: 

 

q-ni h. pederseni, prezidenti,  

b-ni j. viarda, 

b-ni d. evrigenisi, 

b-ni p.-h. TeiTgeini, 

b-ni g. lagergreni, 

b-ni l. lisCi, 

b-ni f. golcuklu, 

 

agreTve registratori _ b-ni m.-a. eiseni da registratoris moadgile _ b-ni h. 

petzoldi. 

 

imsjela ra ganmartoebiT 1978 wlis 29 noembersa da 1979 wlis 25-26 seqtembers, 

 

1979 wlis 26 seqtembers sasamarTlom gamoitana winamdebare ganaCeni: 

 

 

procedura 
 

 

1. vinterverpis saqme sasamarTlos gadasca adamianis uflebaTa evropulma 

komisiam (SemdgomSi `komisia~) da niderlandebis samefos mTavrobam (SemdgomSi 

`mTavroba~). saqmes safuZvlad udevs 1972 wels niderlandebis moqalaqis, b-ni 

fric vinterverpis mier konvenciis 25-e muxlis Sesabamisad niderlandebis 

winaaRmdeg Setanili ganacxadi. 

 

2. rogorc komisiis Txovna, romelsac Tan erTvis konvenciis 31-e muxliT 

gaTvaliswinebuli moxseneba, ise mTavrobis gancxadeba, romelic miuTiTebda 

48-e muxlze, Setanili iqna sasamarTlos registraturaSi sami Tvis vadaSi 32-e 

muxlis 1-li punqtisa da 47-e muxlis Tanaxmad. Txovna Setanili iqna 1978 wlis 

9 marts, xolo gancxadeba _ 21 aprils. isini miznad isaxavs sasamarTlos 

gadawyvetilebis mopovebas imasTan dakavSirebiT, warmoadgens Tu ara saqmis 

faqtobrivi garemoebebi mopasuxe mTavrobis mier me-5 muxlis 1-li punqtiT, me-5 

muxlis me-4 punqtiTa da me-6 muxlis 1-li punqtiT gaTvaliswinebuli 

valdebulebebis darRvevas. 

 

3. Svidi mosamarTlisagan Semdgar palataSi ex officio wevrebis saxiT Sevidnen b-

ni j. viarda, niderlandebis mxridan arCeuli mosamarTle (konvenciis 43-e 

muxli), da b-ni g. baladore palieri, sasamarTlos prezidenti (reglamentis 21-

e muxli). 1978 wlis 11 marts sasamarTlos prezidentma registratoris 

moadgilis TandaswrebiT kenWisyriT airCia danarCeni xuTi mosamarTle, 
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kerZod, q-ni h. pederseni, q-ni d. bindSedler-roberti, b-ni d. evrigenisi, b-ni l. 

lisCi da b-ni f. golcuklu (konvenciis 43-e muxli in fine da reglamentis 21-e 

muxlis me-4 punqti). SemdgomSi q-ni d. bindSedler-roberti gaTavisuflda 

sxdomidan (1978 wlis 4 ivlisi), xolo b-ni baladore palieri gaTavisuflda 

saqmis ganxilvidan (1979 wlis 25 seqtemberi); isini Secvales pirvelma orma 

Semcvlelma mosamarTlem _ b-nma lagergrenma da b-nma TeiTgeinma (reglamentis 

22-e muxlis 1-li punqti da 24-e muxlis 1-li da me-4 punqtebi). 

 

palatis prezidenti reglamentis 21-e muxlis me-5 punqtis Sesabamisad gaxda b-

ni baladore palieri, Semdeg ki, 1979 wlis 25 seqtembridan, q-ni pederseni. 

 

4. palatis prezidentma registratoris moadgilis meSveobiT gamoarkvia 

mTavrobis warmomadgenlisa da komisiis delegatebis mosazrebebi 

procedurasTan dakavSirebiT. 19 maiss man miiRo gadawyvetileba, rom 

mTavrobis warmomadgenels unda warmoedgina mimoxilva 1978 wlis 1 agvistomde, 

xolo delegatebs sapasuxo mimoxilva mTavrobis mimoxilvis miRebidan ori 

Tvis vadaSi unda warmoedginaT. 

 

mTavrobis mimoxilvebi registraturam 1978 wlis 24 ivliss miiRo. 18 

seqtembers komisiis mdivanma Seatyobina registraturas, rom delegatebma ar 

warmoadgines sapasuxo mimoxilvebi. 

 

5. registratoris meSveobiT mTavrobis warmomadgenelTan da komisiis 

delegatebTan moTaTbirebis Semdeg 6 oqtombers palatis prezidentma 

gadawyvita, rom zepiri mosmena Catardeboda 28 noembers. 21 oqtombers man 

sTxova mTavrobas, warmoedgina garkveuli dokumentacia, romelic 

registraturam 10 noembers miiRo. 

 

6. zepiri mosmena Catarda sajarod adamianis uflebaTa SenobaSi, strasburgSi, 

28 noembers. sxdomamde cota xniT adre sasamarTlom mokle mosamzadebeli 

Sexvedra gamarTa. 

 

sasamarTlos winaSe gamocxaddnen: 

 

mTavrobis saxeliT: 

 

q-ni f. i. van der voli, sagareo saqmeTa saministros iuridiuli mrCevlis 

TanaSemwe – warmomadgeneli; 

b-ni e. a. druglever fortuini, advokati (Landsadvocaat), 
b-ni l. a. gilhudi, iusticiis saministros moxele, mrCeveli 

 

komisiis saxeliT: 

 
b-ni j. e. faseti, mTavari delegati, 

b-ni k. h. j. polaki, delegati, 

b-ni j. h. a. van luni, romelmac ganmcxadebeli warmoadgina komisiis winaSe, 

daxmarebas uwevda delegatebs reglamentis 29-e muxlis 1-li punqtis me-2 

winadadebis Sesabamisad. 
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sasamarTlom mousmina q-n vols, b-n druglever fortuinsa da b-n gilhuds 

mTavrobis saxeliT da b-n fasetsa da b-n luns komisiis saxeliT, agreTve maT 

pasuxebs sasamarTlos mier dasmul kiTxvebze. 

 

7. mTavari delegatis winadadebiT palatis prezidentma samarTalwarmoeba 

mxolod droebiT daxurulad gamoacxada, raTa komisias saSualeba hqonoda, 

ori kviris vadaSi warmoedgina didi britaneTisa da CrdiloeT irlandiis 

gaerTianebuli samefos mTavrobis werilobiTi gancxadeba me-5 muxlis me-4 

punqtis interpretaciis Sesaxeb. gaerTianebuli samefos mTavrobasa da 

registraturas Soris noemberSi adgili hqonda werilebis gacvlas am 

sakiTxTan dakavSirebiT. 

 

1978 wlis 15 dekembers komisiis Txovnis sapasuxod prezidentma gaagrZela 

zemoxsenebuli vada 1979 wlis 5 ianvramde. gaerTianebuli samefos mTavrobis 

werilobiTi gancxadeba komisiam samdivnoSi 9 ianvars waradgina; imavdroulad 

delegatebma miuTiTes, rom maT ar moumzadebiaT mimoxilva. 2 Tebervals 

miRebuli weriliT niderlandebis mTavrobis warmomadgenelma Seatyobina 

registrators, rom mTavrobas xsenebul ganacxadSi wamoWril sakiTxebze 

komentaris gakeTeba ar miaCnda saWirod. 

 

8. 1978 wlis 27 dekembers b-nma van lunma sasamarTlos gadasca garkveuli 

dokumentebi, romlebzec miTiTeba gaakeTa mosmenis dros. 

 

9. palatam gadawyvita, rom samarTalwarmoeba 1979 wlis 26 seqtembers 

dasruldeboda. 

 

 

faqtebi 
 

 

10. b-ni fric vinterverpi cxovrobs niderlandebSi. igi daqorwinda 1956 wels 

da SeeZina ramdenime Svili. 1968 wels adgilobrivi burgomistris 

gankargulebis safuZvelze, sagangebo proceduris Sesabamisad igi moTavsebuli 

iqna fsiqiatriul saavadmyofoSi. eqvsi kviris Semdeg, misi meuRlis 

gancxadebis safuZvelze, sacxovrebeli adgilis mixedviT raionuli 

sasamarTlos (kantongerecht) brZanebiT igi dakavebuli iqna imave saavadmyofoSi. 

misi meuRlis Semdgomi gancxadebis safuZvelze, mogvianebiT ki prokuroris 

(officier van justitie) moTxovniT, saolqo sasamarTlo (arrondissements rechtbank) wlidan 

wlamde agrZelebda brZanebas ganmcxadeblis mkurnali eqimis samedicino 

moxsenebebis Sesabamisad. 

 

b-ni vinterverpi Civis procedurasTan dakavSirebiT. kerZod, igi aprotestebs im 

faqts, rom mas ar miscemia SesaZlebloba, warmdgariyo sxvadasxva sasamarTlo 

instanciaSi da arc sasamarTlo brZanebebis Sesaxeb SeutyobinebiaT misTvis, 

mas ar miuRia raime samarTlebrivi daxmareba da ar hqonia samedicino 

daskvnebis gasaCivrebis SesaZlebloba. misi saCivrebi agreTve mimarTulia 

gaTavisuflebis Sesaxeb Txovnebis Sesaxeb gadawyvetilebebisa da samoqalaqo 

qmedunarianobis dakargvis winaaRmdeg. 
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a. niderlandebis kanonmdebloba suliT avadmyofebis dakavebis Sesaxeb 
 

11. suliT avadmyofebis dakaveba regulirdeba 1884 wlis 27 aprilis kanoniT 

`sulierad daavadebuli pirebis saxelmwifo zedamxedvelobis Sesaxeb~ (wet van 
27 April 1884, Stb 96, tot regeling van het Staatstoezicht op krankzinnigen). kanoni, romelsac 

zogadad uwodeben sulierad daavadebuli pirebis Sesaxeb kanons 

(krankzinnigenwet), ramdenjerme Seicvala. ukanaskneli, 1970 wlis 28 agvistos, 

cvlileba ZalaSi Sevida 1972 wlis 15 maiss, anu mas Semdeg, rac ganmcxadebeli 

pirvelad iqna dakavebuli. niderlandebis parlamenti amJamad ixilavs 

kanonproeqts, romelic iTvaliswinebs sistemis mTlian reformirebas. 

 

`sulierad daavadebuli pirebis Sesaxeb~ kanoni xuT mTavar Tavad iyofa. 

ZiriTadad, winamdebare samarTalwarmoebasTan dakavSirebulia sami Tavi, 

romlebic, pirvel rigSi, exeba pirebis fsiqiatriul saavadmyofoSi moTavsebas 

da maT iq yofnas, meore rigSi, droebiT gaTavisuflebas, Semdeg ki saerTod 

gaTavisuflebas da, mesame rigSi, fsiqiatriul saavadmyofoSi moTavsebul 

pirTa qonebis gankargvas. 

 

kanoni ar ganmartavs, Tu vin arian `sulierad daavadebuli pirebi~, magram 

ayalibebs im safuZvlebs, rodesac xdeba aRniSnuli pirebis moTavseba 

saavadmyofoSi (ix. agreTve momdevno punqtebi). warmodgenili mtkicebulebidan 

Cans, rom bolodroindeli praqtikis Sesabamisad, niderlandebis 

sasamarTloebi dasaSvebad miiCneven `sulierad daavadebuli piris~ dakavebas 

mxolod maSin, Tu misi sulieri moSliloba iseTi saxis an simZimisaa, rom 

realur safrTxes uqmnis Tavad avadmyofs an sxva adamianebs. 

  

(i) gadaudebel SemTxvevebSi dakavebis procedura 

 

12. saswrafo SemTxvevebSi burgomistrs aqvs uflebamosileba, miiRos 

gadawyvetileba `sulierad daavadebuli piris~ fsiqiatriul saavadmyofoSi 

iZulebiT moTavsebis Sesaxeb. 

 

1972 wlamde burgomistri valdebuli iyo, moepovebina winaswari samedicino 

rekomendacia mxolod iseT garemoebebSi, rodesac es SesaZlebeli iyo; misi 

gadawyvetileba ZalaSi rCeboda sami kviris ganmavlobaSi, magram prokurors 

SeeZlo vadis Semcireba an gagrZeleba (kanonis me-14 muxli). 

 

aRniSnuli procedura arsebiTad Seicvala 1970 wlis kanoniT, me-14 muxli 

gauqmda da Seicvala 35b-35j muxlebiT. burgomistri axla ukve valdebuli iyo, 

moepovebina fsiqiatris an, Tu es SeuZlebeli iyo, sxva samedicino praqtikosis 

winaswari daskvna. miiRebda ra gadawyvetilebas dakavebis Sesaxeb, mas 

dauyovnebliv unda ecnobebina prokurorisaTvis da gaegzavna misTvis 

samedicino deklaraciebi, romlebsac efuZneboda misi gankarguleba. Tavis 

mxriv, prokurori valdebuli iyo, xsenebuli deklaraciebi gadaeca ara 

ugvianes momdevno dRisa saolqo sasamarTlos TavmjdomarisaTvis, saWiroebis 

SemTxvevaSi, dakavebis vadis gagrZelebis Sesaxeb gancxadebasTan erTad. Tu 

gadawydeboda dakavebis vadis gagrZeleba, is ZalaSi iyo sami kviris 

ganmavlobaSi, magram misi gagrZeleba SeiZleboda prezidentis mier imave 

xangrZlivobiT meore vadiT. qvemoT ganxilulia gancxadebebiT mimarTvis 
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procedura droebiTi dakavebis Sesaxeb brZanebasTan dakavSirebiT (ix. 

winamdebare ganaCenis punqtebi 13 da 15).   

 
(ii) droebiTi dakavebis Sesaxeb brZanebasTan dakavSirebiT 

 

13. garda zemoxsenebuli gadaudebeli SemTxvevebisa, aravis SeiZleba aRekveTos 

Tavisufleba sulieri avadmyofobis an SeSlilobis safuZvelze droebiTi 

dakavebis Sesaxeb sasamarTlos brZanebiT. 

 

raionuli sasamarTlos mosamarTles (kantonrechter) SeuZlia droebiTi dakavebis 

Sesaxeb brZanebis miReba werilobiTi gancxadebis safuZvelze, romelic 

gakeTebulia sisxliT an qorwinebiT axlo naTesavis, meuRlis an 

samarTlebrivi warmomadgenlis mier, romlebic cdiloben piris dakavebas 

sazogadoebrivi interesebidan an misi sakuTari interesebidan gamomdinare 

(kanonis me-12 muxli). mosamarTles agreTve SeuZlia amgvari brZanebis miReba im 

srulwlovani piris gancxadebis safuZvelze, romelic miiCnevs, rom misi 

mdgomareoba moiTxovs saTanado mkurnalobas (me-15 muxli). garda amisa, 

droebiTi dakavebis Sesaxeb brZanebis miReba SeuZlia saolqo sasamarTlos 

prezidents prokuroris moTxovnis (requisitoir) safuZvelze. 

 

kanonis me-16 muxlis Sesabamisad, gancxadebas an moTxovnas Tan unda erTvodes 

im eqimis mier sul mcire Svidi dRiT adre Sedgenili deklaracia, romelsac 

aqvs niderlandebSi muSaobis licenzia, magram ar muSaobs im dawesebulebaSi, 

romelsac unda gadaeces pacienti. deklaraciaSi aRniSnuli unda iyos, rom 

Sesabamisi piri „sulierad daavadebulia (toestand van krankzinnigheid) da rom misi 
mkurnaloba fsiqiatriul saavadmyofoSi aucilebeli an sasurvelia“. 

gancxadeba aseve SeiZleba Seicavdes faqtebsa da dokumentebs, romlebic 

aSkarad miuTiTebs sulieri avadmyofobis mdgomareobis Sesaxeb, Tumca es ar 

aris savaldebulo. 

 

1970 wlis kanonis ZalaSi Sesvlis Semdeg samedicino deklaracia Sedgenili 

unda iqnes im fsiqiatris mier, romelic TviTon uSualod ar mkurnalobs 

pacients; ramdenadac SesaZlebelia, masSi dasabuTebulad unda iyos aRniSnuli, 

aris Tu ara pacientis mdgomareoba imgvari, rom uazro an samedicino 

TvalsazrisiT mizanSeuwoneli iqneboda, misTvis sasamarTlos moesmina. 

fsiqiatrma, Tu SeuZlia, pirvel rigSi, rCeva unda hkiTxos ojaxis eqims. 

 

14. mosamarTle iRebs brZanebas droebiTi dakavebis Sesaxeb, Tu samedicino 

deklaracia, gamomdinare faqtebTan uSualo kavSiridan an miwodebuli 

dokumentebidan, adekvaturad adgens, rom fsiqiatriul saavadmyofoSi 

mkurnaloba aucilebeli an sasurvelia (kanonis me-17 muxlis 1-li punqti). 

 

1972 wlamde gancxadebis an Txovnis ganxilva ar eqvemdebareboda raime 

SemzRudvel formalobebs. me-17 muxlis Tanaxmad (is versia, rogori saxiTac 

igi ZalaSi iyo winamdebare saqmis garemoebebis dros), mosamarTles hqonda 

kompetencia, moesmina pirisaTvis, romlis dakavebis sakiTxic wydeboda. 

zemoxsenebuli kanonis Sedegad, axla ukve mosamarTle valdebulia, mousminos 

pirs, Tu igi ar daaskvnis samedicino deklaraciidan, rom es uazro an 

samedicino TvalsazrisiT mizanSeuwonelia; mas SeuZlia Tavisi SexedulebiT 

an Sesabamisi piris Txovnis safuZvelze uzrunvelyos es ukanaskneli 
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samarTlebrivi daxmarebiT (me-17 muxlis me-3 punqti). mosamarTlem unda moiZios 

yvela SesaZlo informacia rogorc im pirisagan, romelmac mimarTa 

gancxadebiT an TxovniT me-12 an me-13 Tavebis Sesabamisad, ise zogierTi sxva 

pirisagan (me-17 muxlis me-4 punqti) da SeuZlia, Tu Sesaferisad miaCnia, 

gamoiZaxos is piri, vinc mimarTa dakavebis Sesaxeb brZanebis Taobaze me-12 

muxlis Sesabamisad (me-17 muxlis me-6 punqti). 

 

15. droebiTi dakavebis Sesaxeb brZaneba ar eqvemdebareba gasaCivrebas da, ufro 

metic, ar ecnobeba Sesabamis pirs (17-e muxli); igi ZalaSia eqvsi Tvis 

ganmavlobaSi (22-e muxli). 

 

xsenebuli brZaneba, msgavsad dakavebis Sesaxeb brZanebebisa (ix. winamdebare 

ganaCenis punqtebi 16 da 17), iZulebiTi dakavebis nebas rTavs da ara 

avaldebulebs da SeiZleba isec moxdes, rom is arc ki Sesruldes. im 

SemTxvevaSi, rodesac piri jer ar aris hospitalizebuli, fsiqiatriul 

saavadmyofoSi an sxva specializebul dawesebulebaSi moTavseba unda moxdes 

ToTxmeti dRis ganmavlobaSi sasamarTlos brZanebis miRebidan (me-17 da me-18 

muxlebi). sisxliT an qorwinebiT uaxloes naTesavs, meuRles an samarTlebriv 

warmomadgenels unda ecnobos pacientis saavadmyofoSi moTavsebis Sesaxeb 

burgomistis mier, romelsac Seatyobina sasamarTlom an prokurorma (me-19 

muxli). samedicino deklaracia, romelsac efuZneba mosamarTlis 

gadawyvetileba, unda gadaeces pacientis mkurnal eqims. es eqimi valdebulia, 

pirveli ori kviris ganmavlobaSi yoveldRiurad Seitanos reestrSi Tavisi 

informacia, Semdeg _ yovelkvireul safuZvelze eqvsi Tvis ganmavlobaSi, 

Semdeg ki _ yovelTviurad (me-20 muxli). 

 

saavadmyofoSi moTavsebidan ori kviris ganmavlobaSi pacientis mkurnalobaze 

pasuxismgebeli eqimi valdebulia, gaugzavnos dasabuTebuli deklaracia 

pacientis sulieri mdgomareobisa da fsiqiatriul saavadmyofoSi misi yofnis 

vadis gagrZelebis aucileblobis an arasasurvelobis Sesaxeb im raionis 

prokurors, romelSic moTavsebulia fsiqiatriuli saavadmyofo (21-e muxli). 

 

(iii) dakavebis Sesaxeb brZanebis gacema 
 

16. droebiTi dakavebis Sesaxeb brZanebis miRebidan eqvsi Tvis ganmavlobaSi 

saolqo sasamarTlos SeiZleba waredginos Semdgomi gancxadeba an Txovna, 

romelic miznad isaxavs pacientis fsiqiatriul saavadmyofoSi yofnis 

gagrZelebas erT wlamde. nebismier aseT gancxadebas an Txovnas Tan unda 

erTvodes pasuxismgebeli eqimis samedicino Canawerebi misive dasabuTebul 

deklaraciasTan erTad, Tu ramdenad aucilebeli an sasurvelia 

pacientisaTvis fsiqiatriul saavadmyofoSi mkurnalobis gagrZeleba (22-e 

muxli). 

 

ar aris aucilebeli, pacients ecnobos gancxadebis an Txovnis anda masTan 

dakavSirebuli samarTalwarmoebis Sesaxeb. 

 

17. gancxadebis an Txovnis Sesaxeb gadawyvetilebas iRebs saolqo sasamarTlo 

(23-e muxli). sasamarTlo, garda imisa, rom unda mousminos prokurors, ar aris 

valdebuli, misdios raime proceduras. mas SeuZlia moiTxovos mtkicebuleba 

mowmeebis an sxva wyaroebisagan, mousminos pacients, misces mas samarTlebrivi 



 7

daxmareba da moeTaTbiros eqspertebs, magram igi ar aris valdebuli, ase 

moiqces. saqmis ganxilvis dros pacienti valdebulia, darCes dawesebulebaSi, 

Tu saWiroa, droebiTi dakavebis brZanebis miRebis Semdeg eqvs Tveze meti 

xniTac. 

 

saolqo sasamarTlos gadawyvetileba, romelic ar eqvemdebareba gasaCivrebas, 

ar cxaddeba sajarod da arc Sesabamis pirs ecnobeba. faqtobrivad, 

saavadmyofos xelmZRvaneloba gansazRvravs, rogor da rodis iqneba 

gamarTlebuli amgvari Setyobineba samedicino TvalsazrisiT. 

 

zogadi wesis Tanaxmad, samoqalaqo saqmeebis ganxilvisas saolqo sasamarTlo 

ikribeba sul mcire sami mosamarTlisagan Semdgari palatis saxiT 

(`sasamarTlo mowyobis Sesaxeb~ kanonis 49-e muxlis 1-li punqti). Tumca 

xsenebulma palatam SeiZleba amgvari saqme gadasces erTi mosamarTlisagan 

Semdgar palatas (enkelvoudige kamer), Tu es Sesaferisad miaCnia (samoqalaqo 

saproceso kodeqsis 288-e (b) muxli). TiToeul saolqo sasamarTlos aqvs 

Tavisi reglamenti (reglement van orde), romelic damtkicebulia samefo dekretiT 

uzenaesi sasamarTlos (Hoge Raad) rekomendaciiT. utrextis saolqo 

sasamarTlos reglamentis Tanaxmad, romelic ZalaSi iyo mocemul dros (ix. 

winamdebare ganaCenis punqtebi 25 da 26), dakavebasTan da piris fsiqiatriul 

saavadmyofoSi yofnasTan dakavSirebuli yvela saqmis ganxilvis iurisdiqcia 

hqonda erTi mosamarTlisagan Semdgar palatas. 

 

(iv) dakavebis Sesaxeb brZanebis ganaxleba 

 

18. araumetes ToTxmeti dRisa da aranakleb rva dRisa sasamarTlos brZanebiT 

gaTvaliswinebuli vadis amowurvamde saolqo sasamarTloSi SeiZleba 

Setanili iqnes pacientis dakavebis vadis erT wlamde gagrZelebis Sesaxeb 

gancxadeba an Txovna (`sulierad daavadebuli pirebis Sesaxeb~ kanonis 24-e 

muxli). 

 

igivea kanonis 23-e muxliT gaTvaliswinebuli dakavebis Sesaxeb brZanebis 

Semdgomi procedura. kanoni ar akonkretebs, Tu rodis unda gamoitanos 

dadgenileba sasamarTlom. 

 

(v) dakavebis Sesaxeb brZanebis droebiT SeCereba an Sewyveta 

 

19. dawesebulebis mTavarma eqimma pacients SeiZleba gansazRvruli vadiT 

misces droebiTi gaTavisuflebis (verlof) nebarTva (27-e muxli). 

 

20. fsiqiatriuli saavadmyofos xelmZRvanelobas SeuZlia nebismier dros 

gaaTavisuflos (ontslag) pacienti zemoxsenebuli eqimis werilobiTi 

deklaraciis safuZvelze, Tu masSi naTqvamia, rom pacients ar aReniSneba 

sulieri avadmyofobis araviTari niSnebi an rom misi mkurnaloba fsiqiatriul 

saavadmyofoSi aRar aris aucilebeli an sasurveli (28-e muxli). 

 

pacientis gaTavisuflebaze werilobiTi TxovniT saavadmyofos 

xelmZRvanelobas SeiZleba mimarTos uSualod pacientma, aseve im pirma, 

romelmac mimarTa misi dakavebis TxovniT an, am ukanasknelis ararsebobis 

SemTxvevaSi, sisxliT an qorwinebiT sxva naTesavma, romlebic moxseniebulni 
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arian me-12 muxlSi (1970 wlis kanonis miRebamde moqmedi kanonis 29-e muxlis 1-

li punqti). xelmZRvaneloba dauyovnebliv unda moeTaTbiros dawesebulebis 

mTavar eqims da, Tu igi Tanaxma iqneba, unda gaaTavisuflos pacienti. Tu eqimis 

mosazreba uaryofiTia, xelmZRvanelobam Txovna eqimis mosazrebasTan erTad 

unda gadasces prokurors, romelic gadascems maT saolqo sasamarTlos 

gadawyvetilebis misaRebad. sasamarTlo procedura am TvalsazrisiT iseTivea, 

rogoric gamoiyeneba dakavebis Sesaxeb brZanebis miRebasTan mimarTebaSi (ix. 

winamdebare ganaCenis punqti 17); sasamarTlos gadawyvetileba ar eqvemdebareba 

gasaCivrebas (29-e puxlis punqtebi 2 da 4). 

 

Tumca prokurori ar aris valdebuli, Txovna sasamarTlos gadasces, Tu 

Txovnis dakmayofileba aSkarad SeuZlebelia (indien het verzoek klaarblijkelijk niet voor 
inwilliging vatbaar is), Tu wina Txovna kvlav ganxilvis stadiaSia an Tu 

sasamarTlom ukve uari Tqva msgavsi Txovnis dakmayofilebaze dakavebis 

Sesaxeb brZanebiT gaTvaliswinebul periodSi da garemoebebi ar Secvlila (29-

e muxlis me-3 punqti). 

 

prokurori, romelic pasuxismgebelia fsiqiatriuli saavadmyofoebis 

zedamxedvelobaze, valdebulia, gamoikvlios, rom amgvar dawesebulebaSi 

aravin iyos dakavebuli ukanonod. Tu dawesebulebis mTavari eqimi Tanaxmaa, 

prokurors SeuZlia miiRos brZaneba im pacientis gaTavisuflebis Taobaze, 

romlis dakavebis vadis gagrZelebasac igi saWirod ar miiCnevs. Tu mTavari 

eqimi ar aris Tanaxma, prokurors SeuZlia gadasces saqme saolqo 

sasamarTlos. Tu prokurors saeWvod miaCnia pacientis dakavebis vadis 

gagrZelebis aucilebloba, man saqme sasamarTlos unda gadasces; igi 

valdebulia, ase moiqces, Tu amas moiTxovs sazogadoebrivi janmrTelobis 

dacvis inspeqtori (30-e muxli). 

 

rodesac dakavebis Sesaxeb brZanebiT gaTvaliswinebuli periodi amoiwureba, 

saavadmyofos xelmZRvanelobam prokurors unda acnobos aRniSnuli faqtis 

Sesaxeb rva dRis ganmavlobaSi da Tu dakavebis vadis gagrZelebis Taobaze 

gancxadeba ar iqneba warmarTuli sasamarTloSi, unda brZanos pacientis 

gaTavisufleba, Tu ar daaskvnis mTavari eqimis dasabuTebuli werilobiTi 

deklaraciidan, rom aseTi nabiji safrTxes Seuqmnida sazogadoebriv wesrigs; 

am ukanasknel SemTxvevaSi man Tavad unda mimarTos sasamarTlos dakavebis 

vadis gagrZelebis Taobaze TxovniT (31-e muxli). 

 

(vi) dakaveba da samoqalaqo qmedunarianoba 

 

21. nebismieri srulwlovani piri, romelic moTavsebulia fsiqiatriul 

saavadmyofoSi, avtomaturad kargavs qmedunarianobas, gankargos Tavisi qoneba 

(32-e muxli). Sedegad, yvela xelSekruleba, romelsac debs Sesabamisi piri 

dakavebis Semdeg, aris baTili. amave dros mas ar SeuZlia kanonierad gadasces 

Tavisi qoneba an operireba moaxdinos Tavis sabanko angariSebze. pacienti 

mxolod mas Semdeg daibrunebs qmedunarianobas, gankargos Tavisi qoneba, 

rodesac oficialurad iqneba gaTavisuflebuli da ara, magaliTad, droebiT. 

 

saolqo sasamarTlos SeuZlia, adamianis dakavebis moTxovnaze uflebamosili 

nebismieri piris gancxadebis an prokuroris Txovnis safuZvelze, dauniSnos 

droebiTi ganmkargulebeli (provisioneel bewinsdvoerder) nebismier adamians, 



 9

romelic moTavsebulia fsiqiatriul saavamdyofoSi, Tu es iqneba miCneuli 

aucileblad an sasurvelad (33-e muxli). garda amisa, samoqalaqo kodeqsis 378-

e muxlSi Camoyalibebuli zogadi wesi uflebas aZlevs saolqo sasamarTlos, 

dauniSnos meurve (curator) pirs, romelic aris an ar aris dakavebuli da 

romelsac sulieri avadmyofobis an alkoholizmis gamo aRar SeuZlia Tavisi 

saqmeebis warmarTva. 

 

(vii) parlamentisTvis wardgenili kanonproeqti 

 

22. kanonproeqtis ZiriTadi mizania sulierad daavadebuli pacientis 

mdgomareobis gaumjobeseba: kanonproeqti iTvaliswinebs im proceduruli 

garantiebis ganmtkicebas, romlebic Tan sdevs piris dakavebas, da aZlevs ufro 

met Tavisuflebas saavadmyofos farglebSi. 

 

amdenad, kriteriumi, romelic amarTlebs fsiqiatriul saavadmyofoSi 

moTavsebas, unda iyos iseTi saxis, rom piri, Tavisi sulieri mdgomareobis 

gaTvaliswinebiT, „safrTxes uqmnides sakuTar Tavs, sxvebs an sxva pirebisa Tu 

qonebis zogad usafrTxoebas“. Sesabamisobis Semdgomi cvlilebebi gulisxmobs, 

rom: kompetenturi sasamarTlo yvela safexurze iqneba saolqo sasamarTlos 

erTi mosamarTlisagan Semdgari palata; brZaneba droebiTi dakavebis Sesaxeb 

ZalaSi iqneba mxolod sami kviris ganmavlobaSi; brZanebis miRebamde an 

gaTavisuflebis Txovnis gadawyvetamde sasamarTlom, zogadi wesis Sesabamisad, 

unda mousminos Sesabamis pirs; erTaderTi SemTxveva, rodesac sasamarTlos 

SeuZlia gadawyvitos, ar mousminos pacients, iqneba maSin, rodesac is 

ganixilavs gancxadebas an Txovnas pirveli dakavebis Sesaxeb, anu sami kviris 

Semdeg droebiTi dakavebis Sesaxeb brZanebis miRebidan; sasamarTlo 

valdebuli iqneba, Sesabamisi piri Txovnis safuZvelze uzrunvelyos 

samarTlebrivi daxmarebiT; gaTvaliswinebuli iqneba dakavebis Sesaxeb 

brZanebis gasaCivrebis SesaZlebloba; fsiqiatriul saavadmyofoSi moTavseba 

avtomaturad ar gamoiwvevs samoqalaqo qmedunarianobis dakargvas. 

 
b. saqmis konkretuli faqtebi 
 

23. 1967 wlis 28 martidan 12 seqtembramde b-ni vinterverpi nebayoflobiT 

mkurnalobda fsiqiatriul saavadmyofoSi. aRniSnul periodamde cota xniT 

adre man avariis dros, rogorc Cans, miiRo tvinis seriozuli dazianeba. 1968 

wlis 17 maiss igi moTavsebuli iqna fsiqiatriul saavadmyofoSi “Zon en 
Schild“ („mze da fari“) amersfortis burgomistris gankargulebis safuZvelze 

gadaudebeli proceduris Sesabamisad, romelic maSin iyo ZalaSi sulierad 

daavadebuli pirebis Sesaxeb kanonis me-14 muxlis Sesabamisad (ix. winamdebare 

ganaCenis punqti 12). garemoebebi, romlebmac daaCqara aRniSnuli 

gadawyvetileba, imaSi mdgomareobda, rom ganmcxadebelma moipara dokumentebi 

adgilobrivi reestridan. igi daakava policiam, Semdeg ki naxes policiis 

sakanSi SiSvel mdgomareobaSi mwoliare. prokurorma dakavebis vada gaagrZela, 

rac SesaZlebeli iyo me-14 muxlis me-3 punqtis Sesabamisad. 

 

24. 1968 wlis 24 ivniss, „gadaudebeli“ dakavebis moqmedebis dros, b-ni 

vinterverpis meuRlem standartuli formiT mimarTa amersfortis raionul 

sasamarTlos b-ni vinterverpis droebiTi dakavebis Sesaxeb “Zon an Schild“-is 
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saavadmyofoSi rogorc sazogadroebrivi wesrigis, ise misi qmris 

interesebidan gamomdinare. 

 

gancxadebas Tan erTvoda 20 ivnisiT daTariRebuli samedicino deklaracia 

zogadi samedicino praqtikosisa, romelmac im dRes pirvelad gamoikvlia 

pacienti. deklaraciaSi naTqvami iyo, rom pacienti dakavebuli iqna 1966 wels 

„mkvlelobis mcdelobisaTvis“ da gadioda fsiqiatriul mkurnalobas 1967 

wels. deklaraciaSi agreTve aRniSnuli iyo, rom pacienti iyo „Sizofreniki, 

hqonda warmosaxviTi da utopiuri ideebi da sakmaod didi xnis ganmavlobaSi 

ayenebda gamousworebel zians rogorc sakuTar Tavs, ise Tavis ojaxs“ da rom 

igi „ver aTviTcnobierebda Tavis avadmyofobas“. daskvnaSi eqimi aRniSnavda, 

rom „mocemul momentSi“ ar SeiZleboda pacientis `sazogadoebaSi Tavisuflad 

datoveba~. 

 

24 ivniss aRniSnuli deklaraciis safuZvelze raionulma sasamarTlom 

daakmayofila gancxadeba da miiRo brZaneba ganmcxadeblis droebiTi dakavebis 

Taobaze ise, rom, pirvel rigSi, ar ganaxorciela Tavisi uflebamosileba, 

moesmina misTvis an mieRo eqspertis konsultacia. 

 

25. 1968 wlis 1 noembers ganmcxadeblis meuRlem mimarTa utrextis saolqo 

sasamarTlos Tavis qmarTan mimarTebaSi erTi wlis vadiT dakavebis Sesaxeb 

brZanebis gamotanis Taobaze. 

 

mis gancxadebas Tan erTvoda mkurnali eqimis yoveldRiuri da yovelkvireuli 

Canawerebi, iseve, rogorc deklaracia imis Sesaxeb, Tu ramdenad iyo 

aucilebeli an sasurveli fsiqiatriul saavadmyofoSi Semdgomi mkurnaloba. 

 

xsenebuli dokumentebis safuZvelze erTi mosamarTlisagan Semdgarma palatam, 

romelic amgvari saqmeebis mosmenaze iyo pasuxismgebeli, 1968 wlis 23 

dekembers miiRo brZaneba. 

 

26. 1969 wlis 16 dekembers, q-ni vinterverpis gancxadebis Sedegad da mkurnali 

eqimis yovelTviuri Canawerebisa da wina wlis deklaraciis identuri 

deklaraciis safuZvelze, erTi mosamarTlisagan Semdgarma palatam miiRo 

brZaneba dakavebis vadis gagrZelebis Sesaxeb 1969 wlis 23 dekembridan 

„aucileblobis SemTxvevaSi erTi wlis vadiT“. 

 

1970 wlis 6 agvistos ganmcxadebeli gadayvanili iqna Rijks Psychiatrisc Inrichting-Si 
(„saxelwifo fsiqiatriuli dawesebuleba“) eindhovenSi. saavadmyofo sakmaod 

Sors iyo b-ni vinterverpis colis saxlidan, romlis monaxulebac mas am 

dromde xSirad SeeZlo. 

 

27. 1970 wlis 14 dekembers 's-Hertogenbosch-is prokurorma moiTxova dakavebis 

Sesaxeb brZanebis vadis gagrZeleba Semdegi erTi wlis vadiT im eqimis 

yovelTviuri Canawerebis safuZvelze, romelic Tanmimdevrulad mkurnalobda 

b-n vinterverps, da eindhovenSi mkurnali eqimis deklaraciis safuZvelze. am 

deklaraciaSi mocemulia Semdegi Canaweri: 

 

„pacienti ganicdis sulier avadmyofobas, romelsac axasiaTebs Semdegi 

simptomebi: fsiqopaTuri pirovnuloba, Cxubisadmi midrekileba da intriguli 
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xasiaTi, paranoiisadmi midrekileba, arasaimedooba; pacienti avlens 

Wkuasustobis niSnebs ... emociuri TavSeukaveblobis formiT; mas axasiaTebs 

egocentruli midrekileba; saWiroebs mkacr zedamxedvelobasa da specialur 

movlas. fsiqiatriul saavadmyofoSi mkurnalobis gagrZeleba aucilebelia.“ 

 

1971 wlis 7 ianvars, anu pirveli brZanebis vadis amowurvidan ori kviris 

Semdeg, saolqo sasamarTlos pirveli instanciis saerTo palatam 's-
Hertogenbosch-Si dakavebis vada erTi wliT gaagrZela. 

 

28. 1971 wlis 21 dekembers, 1972 wlis 15 dekembersa da 1973 wlis 14 dekembers 

imave sasamarTlom kvlav TiTo wliT gaagrZela dakavebis Sesaxeb brZanebebi 

prokuroris Txovnebisa da mkurnali eqimis (romelic 1972 wlis ganmavlobaSi 

Seicvala) yovelTviuri samecidino Canawerebisa da identuri deklaraciebis 

safuZvelze. 1974 wlis 19 dekembersa da 1975 wlis 15 dekembers saolqo 

sasamarTlom kvlav daakmayofila prokuroris analogiuri moTxovnebi. 

brZaneba ukanasknelad 1977 wlis dekembridan iqna gagrZelebuli. 

 

29. sasamarTloebs yovelwliurad waredginebodaT samedicino Canawerebi, 

Tumca metismetad mokle, romlebSic miTiTebuli iyo, rom ganmcxadebeli 

avlenda Sizofreniul da paranoialur reaqciebs, rom igi ver 

aTviTcnobierebda sakuTar paTologiur mdgomareobas da ramdenime SemTxvevaSi 

Caidina sakmaod mZime qmedebebi maTi Sedegis gaucnobiereblad. magaliTad, 

CanawerebSi naTqvami iyo, Tu rogor wavida b-ni vinterverpi raRac 

fantastikuri gegmebis gansaxorcieleblad Tavisi ojaxis mTeli danazogiT 

sazRvargareT da rogor aRmoCnda sul male ukapikod, magram ver 

gaaTviTcnobiera, rogor miatova Tavisi ojaxi da ramdenad damokidebuli iyo 

TviTon sakonsuloze, romelic daexmara mas da daabruna samSobloSi. 

 

30. 1969 wlis TebervalSi ganmcxadebelma pirvelad mimarTa saavadmyofos 

xelmZRvanelobas gaTavisuflebis Sesaxeb TxovniT kanonis 29-e muxlis 

Sesabamisad (ix. winamdebare ganaCenis punqti 20). saavadmyofos xelmZRvanelobam 

Txovna gadasca prokurors, romelmac, Tavis mxriv, gadasca saolqo 

sasamarTlos. am ukanasknelma saavadmyofoSi pacientis mosmenis Semdeg ar 

daakmayofila misi Txovna. 

 

1971 wlis aprilSi saavadmyofos xelmZRvanelobam prokurors gaugzavna meore 

Txovna uaryofiTi rekomendaciiT. b-ni vinterverpis mosmenis Semdeg 

prokurorma, 29-e muxlis me-3 punqtis Sesabamisad, uaryo Txovna saolqo 

sasamarTlosaTvis gadawyvetilebis misaRebad misi gadacemis gareSe. igive 

ganmeorda mesame gancxadebis mimarTac 1972 wlis ivlisSi. 

 

1973 wlis 20 Tebervals pacientma kvlav mimarTa gaTavisuflebis TxovniT Rijks 
Psychiatrisch Intrichting-is xelisuflebas. 1973 wlis 26 aprils dawesebulebis 

samedicino direqtorma Txovna gadasca prokurors Tavisi komentarebiT, 

romlebic SeiZleba Semdegnairad Camoyalibdes: pacienti ganicdida 

paranoialur fsiqozs, romlis gankurnebac warmatebiT SeiZleboda 

fsiqofarmakologiuri meTodebiT, magram wina droebiT gaTavisuflebis dros 

man ver SeZlo gamowerili wamlebis miReba da Sedegad recidivis gamo isev 

saavadmyofoSi moxvda; zomebi iqna miRebuli pacientis sazogadoebaSi 

TandaTanobiTi reintegraciisTvis da igi mTel Rameebs saavadmyofos gareT 
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atarebda; janmrTelobis gauaresebis gamo misi gaTavisuflebis Zalian mcire 

safuZveli arsebobda. am mosazrebis safuZvelze da b-ni vinterverpis mosmenis 

Semdeg prokurorma kvlav uari Tqva misi Txovnis dakmayofilebaze da Tavi 

Seikava, gadaeca Txovna saolqo sasamarTlosaTvis. man Tavisi gadawyvetileba 

ganmcxadebels 1973 wlis 17 maiss Seatyobina. 

 

ganmcxadeblis oTxi Txovna gaTavisuflebis Taobaze warmoadgenda ubralo 

gancxadebebs, rom igi ar iyo sulierad avadmyofi, rom mas tyuilad edeboda 

brali samarTaldarRvevaSi da rom igi ar uqmnida safrTxes arc sakuTar 

Tavsa da arc sxvebs. prokurorma sami bolo Txovna ar gadasca sasamarTlos, 

radgan maTi dakmayofileba aSkarad SeuZlebeli Canda. 

 

31. b-n vinterverps periodulad aTavisuflebdnen. sul mcire oTx SemTxvevaSi 

_ 9 TviT 1974 wels, oTxi TviT _ 1976-1977 wlebSi, erTi TviTa da ornaxevari 

TviT _ 1978 wels _ mas mieca neba, saavadmyofos gareT ecxovra eqsperimentul 

safuZvelze. Semdeg mas yovelTvis abrunebdnen saavadmyofoSi. mtkicebulebaSi 

miTiTebulia ramdenime mizezi: man ver SeZlo daniSnuli mkuralobis kursis 

gagrZeleba; misi sacxovrebeli binZuri iyo; sul axlaxans, germaniaSi 

xetialis dros, Caamtvria fanjara. 

 

32. dakavebisa da fsiqiatriul saavadmyofoSi moTavsebis Semdeg b-nma 

vinterverpma avtomaturad dakarga Tavisi qonebis gankargvis qmedunarianoba 

(kanonis 32-e muxli; ix. winamdebare ganaCenis punqti 21). misTvis ar dauniSnavT 

araviTari droebiTi ganmkargulebeli (33-e muxli) da mis saqmeebs, rogorc 

Cans, Tavdapirvelad misi meuRle ganagebda. Semdeg, 1971 wlis 11 agvistos, 

saolqo sasamarTlom mas dauniSna meurve (samoqalaqo kodeqsis 378-e muxli). 

meurves b-ni vinterverpis gaTavisuflebis Taobaze araviTari Txovna ar 

warudgenia. 

 
samarTawarmoeba komisiaSi 
 

33. komisiaSi 1972 wlis 13 dekembers Setanil ganacxadSi b-ni vinterverpi 

saCivars gamoTqvamda, rom mas TviTneburad aRukveTes Tavisufleba, rom ar 

misces neba, misTvis moesmina sasamarTlos da ar Seatyobines informacia im 

gadawyvetilebebis Sesaxeb, romlebiTac misi dakavebis vada ramdenjerme iqna 

gagrZelebuli. 

 

1975 wlis 30 seqtembers komisiam miiRo ganacxadi da daakonkreta, rom man 

„ganixila ganacxadi ... konvenciis me-5 muxlTan mimarTebaSi“. 

 

saqmis arsebiTi ganxilvis dros ganmcxadeblis advokatma Semdegi pretenzia 

gamoTqva: misi klientis mier qonebis gankargvaze qmedunarianobis avtomaturi 

dakargva moicavda „misi samoqalaqo uflebebisa da movaleobebis dadgenas“, 

rasac adgili hqonda realuri sasamarTlo procesis gareSe, rac 

ewinaaRmdegeboda me-6 muxlis 1-l puqnts. 

 

34. 1977 wlis 15 dekembris moxsenebaSi komisiam erTxmad gamoTqva mosazreba, 

rom adgili hqonda me-5 muxlis me-4 punqtis da ara me-5 muxlis 1-li punqtis 

darRvevas. meore mxriv, komisiam CaTvala, rom igi ar iyo valdebuli, gamoeTqva 

Tavisi mosazreba me-6 muxlis 1-li punqtis savaraudo darRvevasTan 

dakavSirebiT, ramdenadac „es sakiTxi ... exeba im faqtebs, romlebic 
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gansxvavdeba Tavdapirvelad gansaxilvelad warmodgenili faqtebisagan da 

manamde ar yofila raime detaluri ganxilvis sagani“. 

  

 

samarTali 
 

 

I. me-5 muxlis 1-li punqtis savaraudo darRveva 

 

35. udavoa, rom 1968 wlidan, garda SeCerebis ramdenime periodisa, 

ganmcxadebels aRekveTa Tavisufleba sulierad daavadebuli pirebis Sesaxeb 

kanonis Sesabamisad (ix. winamdebare ganaCenis punqtebi 23-31). igi Civis, rom 

gaxda me-5 muxlis 1-li punqtis darRvevis msxverpli. me-5 muxlis 1-li punqti, 

winamdebare saqmesTan misi mimarTebis TvalsazrisiT, Semdegnairad ikiTxeba: 

 

„yvelas aqvs Tavisuflebisa da pirovnuli usafrTxoebis ufleba. aravis 

SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da kanoniT 

gansazRvruli proceduris Tanaxmad: 

... 

 

(e) suliT avadmyofebis ... kanonieri dakaveba; 

 

...~ 

 

a. „suliT avadmyofebis kanonieri dakaveba~ 
 

36. pirvel rigSi, b-ni vinterverpi amtkicebs, rom misTvis Tavisuflebis 

aRkveTa ar akmayofilebda moTxovnebs, romlebic gaTvaliswinebulia sityvebSi 

„suliT avadmyofebis kanonieri dakaveba~. arc mTavroba da arc komisia ar 

eTanxmeba am saCivars. 

 

37. konvencia ar ganmartavs, Tu rogor unda iqnes gagebuli sityvebi „suliT 

avadmyofebi“. es iseTi terminia, romelsac ar SeiZleba mieces mkafiod 

gansazRvruli interpretacia: rogorc komisiam, mTavrobam da ganmcxadebelma 

miuTiTes, am terminis mniSvneloba gamudmebiT ganicdis evolucias, vinaidan 

viTardeba fsiqiatriuli kvleva, mkurnaloba sul ufro moqnili xdeba da 

icvleba sazogadoebis damokidebuleba suliT avadmyofebis mimarT, ufro 

farTod vrceldeba suliT avadmyofTa problemebis ukeTesi gaTviTcnobiereba. 

 

nebismier SemTxvevaSi, me-5 muxlis 1-li punqtis (e) qvepunqti aSkarad ar unda 

iqnes ise gagebuli, TiTqos nebas rTavs piris dakavebas mxolod imitom, rom 

misi azrebi an saqcieli gansxvavdeba konkretul sazogadoebaSi damkvidrebuli 

normebisagan. sxvagvari ganmarteba ar iqneboda SesabamisobaSi me-5 muxlis 1-li 

punqtis teqstTan, romelic iZleva amomwurav CamonaTvals (ix. Engel and others-is 
saqmeze gamotanili ganaCeni, 1976 wlis 8 ivnisi, seria A #22, gv. 24, punqti 57, 

da saqmeze  Ireland v. the United Kingdom gamotanili ganaCeni, 1978 wlis 18 ianvari, 

seria A #25, gv. 74, punqti 194) im gamonaklisebisa, romlebic eqvemdebareba 

SezRudul interpretacias (ix. mutatis mutandis, Klaas and others-is saqmeze 

gamotanili ganaCeni, 1978 wlis 6 seqtemberi, seria A #28, Ggv. 21, punqti 42, da 

Sunday Times-is saqmeze gamotanili ganaCeni, 1979 wlis 26 aprili, seria A #30, 
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gv. 41, punqti 65). es arc me-5 muxlis 1-li punqtis saganTan da miznebTan 

iqneboda SesabamisobaSi, kerZod, imis uzrunvelyofasTan, rom aravis SeiZleba 

waerTvas Tavisufleba TviTneburi gziT (ix. Lawless-is saqmeze gamotanili 

ganaCeni, 1961 wlis 1 ivlisi, seria A #3, gv. 52, da zemoxsenebuli Engel and 
others-is saqmeze gamotanili ganaCeni, gv. 25, punqti 58). ufro metic, es 

ugulebelyofda Tavisuflebis uflebis mniSvnelobas demokratiul 

sazogadoebaSi (ix. De Wilde, Ooms and Versyp-is saqmeze gamotanili ganaCeni, 1971 

wlis 18 ivnisi, seria A #12, gv. 36, punqti 65, da zemoxsenebuli Engel and others-
is saqmeze gamotanili ganaCeni, gv. 35, punqti 82 in fine). 
 

38. rogorc konvencia ar iZleva „suliT avadmyofebis“ ganmartebas, ise 

niderlandebis kanonmdebloba ar ganmartavs „sulierad daavadebuli 

pirebis“ (krankzinnige) mniSvnelobas; kanonmdebloba adgens mxolod aRniSnuli 

pirebis fsiqiatriul saavadmyofoSi moTavsebis safuZvlebs (ix. winamdebare 

ganaCenis punqti 11). amdenad, gancxadebiT mimarTva „sulierad daavadebuli 

piris“ droebiTi dakavebis Sesaxeb SeiZleba mxolod an misi sakuTari 

interesebidan an sazogadoebrivi wesrigis interesebidan gamomdinare; unda 

arsebobdes samedicino deklaracia im saxiT, rom Sesabamisi piri „sulierad 

daavadebulia da misi mkurnaloba fsiqiatriul saavadmyofoSi aucilebeli an 

sasurvelia“ (kanonis me-12 da me-16 muxlebi, ix. winamdebare ganaCenis punqti 13). 

raionuli sasamarTlo iRebs brZanebas droebiTi dakavebis Sesaxeb, Tu igi 

CaTvlis, rom zemoaRniSnuli piroba adekvaturad aris dadgenili (kanonis me-17 

muxli; ix. winamdebare ganaCenis punqti 14). analogiurad, gancxadebas dakavebis 

brZanebis Taobaze, romlis safuZvelzec iRebs gadawyvetilebas saolqo 

sasamarTlo, Tan unda erTvodes pasuxismgebeli eqimis dasabuTebuli 

deklaracia, rom Semdgomi mkurnaloba fsiqiatriul saavadmyofoSi 

aucilebeli an sasurvelia pacientisaTvis (kanonis 22-e da 23-e muxlebi; ix. 

winamdebare ganaCenis punqtebi 16 da 17). garda amisa, rogorc mtkicebulebidan 

Cans, bolo dros damkvidrebuli praqtikis Sesabamisad, niderlandebis 

sasamarTloebi iReben gadawyvetilebas „sulierad daavadebuli 

piris“ dakavebis Sesaxeb, Tu misi sulieri moSliloba iseTi saxis an iseTi 

simZimisaa, rom igi safrTxes uqmnis rogorc sakuTar Tavs, ise sxvebs; 

kanonproeqti, romelsac amJamad parlamenti ganixilavs, miuTiTebs „safrTxeze 

[Sesabamisi piris] mimarT, sxvebis mimarT an adamianebisa Tu qonebis zogadi 

usafrTxoebis~ mimarT (ix. winamdebare ganaCenis punqtebi 11 da 22). 

 

zemoxsenebuli praqtikis gaTvaliswinebiT, moqmedi kanoni raime gziT ar modis 

SeusabamobaSi im mniSvnelobasTan, rac aqvs cneba „suliT 

avadmyofebs“ konvenciis konteqstSi. amgvarad, sasamarTlo miiCnevs, rom piri, 

romelic dakavebulia `sulierad daavadebuli pirebis Sesaxeb~ niderlandebis 

kanonis Sesabamisad, principSi, xvdeba me-5 muxlis 1-li (e) punqtis moqmedebis 

farglebSi. 

 

39. Semdegi gansaxilveli sakiTxi  aris dakavebis „kanoniereba“ me-5 muxlis 1-

li (e) punqtis miznebisaTvis. amgvari „kanoniereba“, pirvel rigSi, gulisxmobs 

Sesabamisobas erovnul kanonmdeblobasTan, agreTve, rogorc es 

dadasturebulia me-18 muxlSi, Sesabamisobas im SezRudvebis mizanTan, 

romlebic nebadarTulia me-5 muxlis 1-li (e) punqtiT; es moTxovna exeba 

Tavisuflebis aRkveTis RonisZiebis brZanebas, iseve, rogorc mis aRsrulebas 
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(ix. zemoxsenebuli Engel and others-is saqmeze gamotanili ganaCeni, gv. 28, punqti 

68 in fine). 
 

rac Seexeba erovnul kanonmdeblobasTan Sesabamisobas, sasamarTlo miuTiTebs, 

rom termini „kanonieri“ vrceldeba rogorc procedurul, ise materialur 

normebze. amgvarad, arsebobs garkveuli Tanxvedra am terminsa da im zogad 

moTxovnas Soris, romelic mocemulia me-5 muxlis 1-li punqtis dasawyisSi, 

kerZod, es aris „kanoniT gaTvaliswinebuli proceduris“ dacva (ix. 

winamdebare ganaCenis punqti 45). 

 

ra Tqma unda, es ori cneba asaxavs im miznis mniSvnelobas, romelic 

safuZvlad udevs me-5 muxlis 1-l punqts (ix. winamdebare ganaCenis punqti 37) _ 

demokratiul sazogadoebaSi, romelic aRairebs kanonis uzenaesobas (ix. Golder-
is saqmeze gamotanili ganaCeni, 1975 wlis 21 Tebervali, seria A #18, gv. 16-17, 

puqnti 34, zemoxsenebuli Klaas and others-is saqmeze gamotanili ganaCeni, gv. 25, 

puqnti 55), araviTari TviTneburi dakaveba ar SeiZleba CaiTvalos „kanonierad“. 

 

amgvaradve, komisiam xazgasmiT aRniSna, rom adgili ar unda hqondes 

TviTneburobis araviTar elements; komisiis daskvnis Tanaxmad, aravis SeuZlia 

daakavos piri, rogorc `suliT avadmyofi,” iseTi samedicino mtkicebulebis 

gareSe, romelic adgens, rom misi sulieri mdgomareoba amarTlebs mis 

iZulebiT hospitalizebas (ix. moxsenebis punqti 76). ganmcxadebelic da 

mTavrobac iziareben am mosazrebas. 

 

sasamarTlo mTlianad eTanxmeba dasabuTebis amgvar msvlelobas. sasamarTlos 

azriT, garda gadaudebeli SemTxvevebisa, adamians ar unda aRekveTos 

Tavisufleba, Tu danamdvilebiT ar iqneba naCvenebi, rom igi aris `suliT 

avadmyofi”. sulieri moSlilobis, rac unda dadgindes kompetenturi erovnuli 

xelisuflebis mier, xasiaTi saWiroebs specialur obieqtur samedicino 

Semowmebas. ufro metic, sulieri moSliloba unda iyos iseTi saxis an 

xarisxis, rom amarTlebdes iZulebiT dakavebas. garda amisa, gagrZelebuli 

dakavebis kanoniereba damokidebulia amgvari moSlilobis simZafreze (ix. 

mutatis mutandis, Stögmüller-is saqmeze gamotanili ganaCeni, 1969 wlis 10 noemberi, 

seria A #9, gv. 39-40, punqti 4, da zemoxsenebuli De Wilde, Ooms and Versyp-is 
saqmeze gamotanili ganaCeni, gv. 43, punqti 82). 

 

40. sasamarTlos udavod aqvs iurisdiqcia, Seamowmos dakavebis `kanoniereba” 

(ix. zemoxsenebuli Engel and others-is saqmeze gamotanili ganaCeni, gv. 29, punqti 

69). faqtobrivad, b-ni vinterverpi miuTiTebs ukanonobaze im proceduruli 

xarvezebis safuZvelze, romlebsac adgili hqonda dakavebis Sesaxeb ukve 

ganxiluli sami brZanebis miRebisas. aRniSnuli mtkicebebi qvemoT aris 

ganxiluli `kanoniT gaTvaliswinebul procedurasTan” mWidro kavSirSi (ix. 

winamdebare ganaCenis punqtebi 44-50). amJamindel konteqstSi sakmarisia, 

aRvniSnoT: imis gadawyvetisas, unda iqnes Tu ara dakavebuli adamiani rogorc 

`suliT avadmyofi”, erovnul xelisuflebas aqvs garkveuli diskrecia, 

ramdenadac, upirveles yovlisa, erovnulma xelisuflebam unda Seafasos 

konkretul saqmeze wardgenili mtkicebuleba; [evropis] sasamarTlos amocanaa, 

konvenciis Sesabamisad gadasinjos xsenebuli xelisuflebis gadawyvetilebebi 

(ix. upiratesad, mutatis mutandis, Handyside-s saqmeze gamotanili ganaCeni, 1976 wlis 

7 dekemberi, seria A #24, gv. 22 da 23, punqtebi 48 da 50, zemoxsenebuli Klass and 
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others-is saqmeze gamotanili ganaCeni, gv. 23, punqti 49, da zemoxsenebuli Sunday 
Times-is saqmeze gamotanili ganaCeni, gv. 36, punqti 59). 

 

41. winamdebare saqmis faqtebis Tanaxmad, erovnuli sasamarTloebisaTvis 

wardgenili samedicino mtkicebuleba miuTiTebda, rom ganmcxadebeli avlenda 

Sizofreniul da paranoialur reaqciebs, ver aTviTcnobierebda Tavis 

paTologiur mdgomareobas da ramdenime SemTxvevaSi Caidina realurad 

seriozuli samarTaldarRveva Sedegebis gaucnobiereblad. garda amisa, 

uSedegod damTavrda misi sazogadoebaSi TandaTanobiTi reabilitaciis 

araerTi mcdeloba (ix. winamdebare ganaCenis punqtebi 24, 27, 29 da 30). 

 

42. b-ni vinterverpi akritikebs samedicino moxsenebebs da miiCnevs, rom isini 

ar akmayofilebs me-5 muxlis 1-li (e) punqtis miznebs. garda amisa, igi kiTxvis 

qveS ayenebs, rom burgomistris Tavdapirveli gankarguleba fsiqiatriul 

mtkicebulebas efuZneboda. 

 

sasamarTlos azriT, garemoebebi, romlebmac daaCqara burgomistris 

gankargulebis miReba 1968 wlis maisSi (ix. winamdebare ganaCenis punqti 23), 

iseTi xasiaTisaa, rom amarTlebs `gadaudebel” dakavebas im saxiT, rogorc igi 

gaTvaliswinebulia im dros moqmedi niderlandebis kanonis Sesabamisad. Tumca 

amgvari dakavebis eqvs kviramde gagrZelebis aucilebloba SeiZleba 

garkveulad saeWvo iyos, magram periodi ar aris imdenad xangrZlivi, rom 

dakaveba `ukanonod” CaiTvalos. miuxedavad ganmcxadeblis kritikisa, 

sasamarTlos ara aqvs mizezi, eWvqveS daayenos im samedicino mtkicebulebis 

obieqturoba da safuZvlianoba, romlis Sesabamisadac niderlandebis 

sasamarTloebma miiRes gadawyvetileba ganmcxadeblis, rogorc suliT 

avadmyofis, dakavebis Sesaxeb 1968 wlis ivnisidan. arc imaze miuTiTebs raime, 

rom gasaCivrebuli Tavisuflebis aRkveTa ukanono mizniT ganxorcielda. 

 

43. amgvarad, sasamarTlo askvnis, rom b-ni vinterverpis sxvadasxva dros 

ganxorcielebuli dakaveba warmoadgenda `suliT avadmyofi piris 

Tavisuflebis kanonier aRkveTas” me-5 muxlis 1-li punqtis (e) qvepunqtis 

mniSvnelobis farglebSi.  

 

b. `kanoniT gaTvaliswinebuli proceduris Sesabamisad” 
 

44. ganmcxadebeli amtkicebs, rom misi Tavisuflebis aRkveTa ar ganxorcielda 

`kanoniT gaTvaliswinebuli proceduris Sesabamisad”. misi azriT, aRniSnuli 

cneba gulisxmobs samarTlebrivi proceduris garkveuli elementaruli 

principebis pativiscemas, rogoricaa: pirisaTvis informaciis micema da misi 

mosmena, samarTalwarmoebisas garkveuli saxiT monawileobis miRebis nebarTva 

da samarTlebrivi daxmarebis uzrunvelyofa. ganmcxadeblis mtkicebiT, am 

saqmeSi ar iqna daculi xsenebuli principebi. 

 

mTavrobam ganmcxadebels upasuxa, rom niderlandebis kanonmdeblobis Tanaxmad, 

aRniSnuli procedura regularuli gadasinjvis uzrunvelsayofad 

damoukidebeli mosamarTlis mier, romelic samedicino deklaraciebze 

dayrdnobiT iRebs gadawyvetilebas, ueWvelad akmayofilebs im moTxovnebs, 

romlebsac SeiZleba iTvaliswinebdes am TvalsazrisiT me-5 muxlis 1-li 

punqti. 
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komisiis azriT, me-5 muxlis 1-li (e) punqti, garda imisa, rom iTxovs 

samedicino moxsenebis aucilebel arsebobas, agreTve ubralod miuTiTebs Sida 

kanonmdeblobaze minimaluri proceduruli garantiebis Camoyalibebis gareSe. 

 

45. Tavis mxriv, sasamarTlo Tvlis, rom sityvebi `kanoniT gaTvaliswinebuli 

proceduris Sesabamisad” aucileblad miuTiTebs Sida kanonmdeblobaze; es 

sityvebi xazs usvams Sesabamisi proceduris kanonTan Sesabamisobis 

aucileblobas. 

 

Tumca Sida kanonmdebloba TavisTavad SesabamisobaSi unda iyos konvenciasTan, 

maT Soris im zogad principebTan, romlebic aSkarad gacxadebulia an 

igulisxmeba masSi. cnebaSi, romelic safuZvlad udevs mocemul termins, 

igulisxmeba samarTliani da marTlzomieri procedura, kerZod, nebismieri is 

RonisZieba, romliTac pirs aRekveTeba Tavisufleba, unda momdinareobdes da 

xorcieldebodes saTanado xelisuflebis mier da ar unda iyos TviTneburi. 

`sulierad daavadebuli pirebis Sesaxeb~ niderlandebis kanoni (ix. winamdebare 

ganaCenis punqtebi 11-20) akmayofilebs am pirobas. 

 

46. daculi iqna Tu ara ganmcxadeblis SemTxvevaSi kanoniT gaTvaliswinebuli 

procedura _ es is sakiTxia, romlis ganxilvis iurisdiqciac aqvs 

sasamarTlos (ix. magaliTad, zemoxsenebuli De Wilde, Ooms and Versyp-is saqmeze 
gamotanili ganaCeni, gv. 38-39, punqtebi 69-70, da zemoxsenebuli Engel and others-is 
saqmeze gamotanili ganaCeni, gv. 28, punqti 68 in fine). marTalia, Cveulebriv, 

sasamarTlos kompetenciaSi ar Sedis imis Semowmeba, Tu ramdenad Seasrula 

erovnulma xelisuflebam Sida kanonmdeblobis moTxovnebi (ix. Ringeisen-is 
saqmeze gamotanili ganaCeni, 1971 wlis 16 ivlisi, seria A #13, gv. 40, punqti 97), 

sxva TvalsazrisiT mas exeba iseTi sakiTxebi, rodesac, rogorc winamdebare 

saqmeSi, miTiTebulia Sida kanonmdebloba, vinaidan aseT SemTxvevebSi Sida 

kanonmdeblobis ugulebelyofa warmoadgens konvenciis darRvevas, ris 

Sedegadac sasamarTlos SeuZlia da valdebulia, ganaxorcielos gadasinjvis 

garkveuli uflebamosileba (ix. komisiis gadawyvetileba arsebiT ganxilvaze 

daSvebadobis Sesaxeb, ganacxadi #1169/61, X v. Federal Republic of Germany, konvenciis 
weliwdeuli, tomi 6, gv. 520-590, 588 gverdze). 

 

Tumca konvenciiT dadgenili dacvis sistemis logika xsenebuli gadasinjvis 

farglebze SezRudvebs awesebs. upirveles yovlisa, erovnul xelisuflebas, 

upiratesad sasamarTloebs, ekisreba Sida kanonmdeblobis interpretacia da 

gamoyeneba im sferoebSic ki, romlebSic Sesabamisi kanonis normebi 

konvenciaSia `gaTvaliswinebuli”: erovnuli xelisuflebas calsaxad aqvs 

kompetencia, gadaWras is sakiTxebi, romlebic am kuTxiT warmoiSoba (ix. 

komisiis zemoxsenebuli gadawyvetileba, ibid; agreTve, mutatis  mutandis, ix. 

winamdebare ganaCenis punqti 40). 

 

47. b-ni vinterverpi miuTiTebs misi dakavebis Sesaxeb brZanebaTa formalur 

xarvezebze ori TvalsazrisiT. 

 

48. pirvel rigSi, igi aprotestebs, rom 1968 wlis 23 dekembersa da 1969 wlis 16 

dekembers utrextis saolqo sasamarTlos erTi mosamarTlisagan Semdgari 

palatis mier miRebuli brZanebebi (ix. winamdebare ganaCenis punqtebi 25 da 26) 
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iyo `aramarTlzomieri” niderlandebis kanonmdeblobis Sesabamisad. 

ganmcxadeblis mtkicebiT, `sulierad daavadebuli pirebis Sesaxeb~ kanonis 22-

e_24-e muxlebiT gaTvaliswinebuli saqmeebis ganxilvis xsenebuli 

palatisaTvis daqvemdebarebis gamo utrextis saolqo sasamarTlos reglamenti 

ar Seesabameba samoqalaqo saproceso kodeqsis 288-e (b) muxls, romelic 

miuTiTebs erTi mosamarTlisagan Semdgar palataze, romelic yovel 

individualur saqmeze damokidebulia sul mcire sami mosamarTlisagan 

Semdgari palatis gadawyvetilebaze (ix. winamdebare ganaCenis punqti 17). 

 

mTavroba, niderlandebis kanonmdeblobis sxva debulebebze dayrdnobiT, 

kiTxvis  qveS ayenebs amgvar interpretacias. 

 

komisia, Tavis mxriv, gamoTqvams mosazrebas, rom `dakavebis Sesaxeb brZanebis 

miRebis kompetencia ar aris ucxo erTi mosamarTlisagan Semdgari 

palatisaTvis” (moxsenebis punqti 80 in fine). 
 

sasamarTlo aRniSnavs, rom mocemul saqmeSi utrextis saolqo sasamarTlos 

mier miRebuli gadawyvetileba nakarnaxevi iyo misi reglamentiT, romelic 

damtkicebuli iqna samefo dekretiT Hoge Raad-is (uzenaesi sasamarTlo) 

rekomendaciis safuZvelze (ix. winamdebare ganaCenis punqti 17). sakiTxi imasTan 

dakavSirebiT, Seesabameba Tu ara aRniSnuli reglamentis Sinaarsi sisxlis 

samarTlis saproceso kodeqss, wamoWris problemur sakiTxs niderlandebis 

kanonmdeblobasTan dakavSirebiT, romelic, Hoge Raad-is precedentuli 

samarTlis ararsebobis SemTxvevaSi, rogorc Cans, sakamaTo rCeba. amgvar 

garemoebebSi sasamarTlos ara aqvs sakmarisi safuZveli, daadginos, rom 

utrextis saoqlo sasamarTlo ar moqmedebda `kanoniT gaTvaliswinebuli 

proceduris Sesabamisad”. 

 

49. ganmcxadeblis mtkicebiT, meore formaluri xarvezi ganpirobebulia im 

faqtiT, rom 1969 wlis 16 dekembers miRebuli brZaneba dakavebis Sesaxeb 

amoiwura, sanam mas 1971 wlis 7 ianvars gaagrZelebda 's-Hertogenbosch-is saolqo 

sasamarTlo (ix. winamdebare ganaCenis punqti 27). ganmcxadeblis daskvniT, misi 

dakaveba, pirvel rigSi, gaxda ukanono, vinaidan gagrZelda dadgenil droze 

meti xniT; meore mxriv, 1971 wlis 7 ianvris brZaneba ar Seesabameboda kanons, 

radgan vada ukve gauvida. 

 

amis sapasuxod mTavrobam ganmarta, rom, rodesac arsebobs prokuroris Txovna 

dakavebis vadis gagrZelebis Taobaze, wina brZaneba rCeba ZalaSi sasamarTlos 

mier gadawyvetilebis miRebamde. `sulierad daavadebul pirTa Sesaxeb~ kanonis 

24-e muxlis Tanaxmad, Txovna Setanili unda iqnes wina brZanebis amowurvamde 

cota xniT adre, magram ar akonkretebs, rodis unda gamoitanos dadgenileba 

saolqo sasamarTlom (ix. winamdebare ganaCenis punqti 18). konkretul 

SemTxvevaSi prokurorma Tavisi Txovna waradgina 1970 wlis 14 dekembers, anu 

dadgenil periodSi (ix. winamdebare ganaCenis punqti 27). 

 

sasamarTlo iTvaliswinebs mTavrobis zogad ganmartebas. ufro metic, 

ramdenadac saqme exeba specifikur faqtebs, ar dgas sakiTxi, rom dayovnebam 

gamoiwvia Tavisuflebis TviTneburi aRkveTa: ori kviris intervali wina 

brZanebasa da Semdgom brZanebas Soris araviTar SemTxvevaSi ar SeiZleba 

CaiTvalos aragonivrulad an gadametebulad. 
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50. daskvnis saxiT unda aRiniSnos, rom ganmcxadebeli dakavebuli iqna 

`kanoniT gaTvaliswinebuli proceduris Sesabamisad”. 

 
g. mkurnalobis SesaZlo ufleba 
 

51. b-ni vinterverpis mtkicebiT, me-5 muxlis 1-li (e) punqti iTvaliswinebs, rom 

nebismier pirs, romelic dakavebulia rogorc `suliT avadmyofi”, ufleba aqvs 

saTanado mkurnalobaze, raTa igi ar iyos dakavebuli imaze met xans, rac 

absoluturad aucilebelia. Tavis mdgomareobasTan dakavSirebiT 

ganmcxadebeli Civis, rom fsiqiatrTan misi Sexvedrebi metismetad xanmokle da 

araregularuli iyo. amave dros, misTvis aRmoCenili mkurnaloba mxolod 

damawynarebeli saSualebebis miRebiT Semoifargleboda. 

 

mTavrobam kategoriulad uaryo aRniSnuli mtkicebebi. 

 

sasamarTlo, iseve, rogorc komisia, miiCnevs, rom suliT avadmyofi pacientis 

ufleba misi mdgomareobisaTvis Sesaferis mkurnalobaze ar SeiZleba 

gamomdinareobdes me-5 muxlis 1-li (e) punqtidan. ufro metic, mtkicebuleba ar 

Seicavs aranair sxva miniSnebas, romelic exeba konvenciis romelime sxva 

debulebis darRvevas mkurnalobasTan mimarTebaSi. 

 

d. daskvna 
 

52. amgvarad, sasamarTlo adgens, rom adgili ar hqonia me-5 muxlis 1-li (e) 
punqtis darRvevas. 

 

II. me-5 muxlis me-4 punqtis savaraudo darRveva 

 

53. ganmcxadebeli aseve eyrdnoba me-5 muxlis me-4 punqts, romlis mixedviT: 

 

`dakavebiT an dapatimrebiT TavisuflebaaRkveTil yvela pirs ufleba aqvs 

sasamarTlo procesze, romliTac sasamarTlos mier swrafad gadawydeba 

dapatimrebis kanoniereba da gaicema brZaneba gaTavisuflebaze, Tu dapatimreba 

ar aris kanonieri.~ 

 

sasamarTlo valdebulia, ganixilos aRniSnuli saCivari, Tumca ar dadginda 

me-5 muxlis 1-li punqtis darRveva (ix. zemoxsenebuli De Wilde, Ooms and Versyp-is 
saqmeze gamotanili ganaCeni, gv. 39-40, punqti 73). 

 

a. dakavebis Taobaze burgomistris Tavdapirveli gankarguleba, agreTve 
raionuli da saolqo sasamarTloebis brZanebebi 
 

54. b-ni vinterverpi Tavdapirvelad dakavebuli iqna 1968 wlis 17 maisidan 24 

ivnisamde amersfortis burgomistris gankargulebis safuZvelze. dakavebis 

Sesaxeb xsenebuli gadawyvetileba, miRebuli gadaudebeli proceduris 

Tanaxmad, romelic `sulierad daavadebuli pirebis Sesaxeb~ niderlandebis 

kanonis me-14 muxlis Sesabamisad, ZalaSi iyo sami kviris ganmavlobaSi, magram 

dakavebis vada gagrZelebuli iqna prokuroris mier (ix. winamdebare ganaCenis 

punqti 23). 
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meore mxriv, ganmcxadeblis Semdgomi dakaveba ar iyo administraciuli 

samarTalwarmoebis Sedegi. kanonis me-17, 23-e da 24-e muxlebis Sesabamisad, 1968 

wlis 24 ivnisis droebiTi dakavebis Sesaxeb brZaneba miRebuli iqna 

amersfortis raionuli sasamarTlos mier, 1968 wlis 23 dekembris brZaneba _ 

utrextris saolqo sasamarTlos mier, xolo Semdgomi brZanebebi _ utrextisa 

da 's-Hertogenbosch-is saolqo sasamarTloebis mier (ix. winamdebare ganaCenis 

punqtebi 24-28). 

 

55. zemoxsenebul De Wilde, Ooms and Versyp-is saqmeze 1971 wlis 18 ivniss 

gamotanil ganaCenSi (gv. 40, punqti 76) sasamarTlom ganacxada: 

 

`rodesac administraciul organos gamoaqvs gadawyvetileba pirisaTvis 

Tavisuflebis aRkveTis Sesaxeb,  ... me-5 muxlis me-4 punqti avaldebulebs 

xelSemkvrel saxelmwifoebs, dapatimrebuli pirisaTvis xelmisawvdomi gaxadon 

sasamarTlosaTvis mimarTvis ufleba; magram araferi miuTiTebs imaze, rom 

igive gamoiyeneba, rodesac sasamarTlo gadawyvetilebas daxurul sxdomaze 

iRebs. am ukanasknel SemTxvevaSi zedamxedveloba, romelsac moiTxovs me-5 

muxlis me-4 punqti, CarTulia gadawyvetilebaSi; ...~ 

 

Tavis precedentul samarTalze miTiTebiT komisiam gamoTqva mosazreba, rom 

sasamarTlos aRniSnuli daskvna ar gamoiyeneba `suliT avadmyofobis” 

safuZvelze pirebis dakavebasTan mimarTebaSi maSin, rodesac dakaveba 

ganusazRvreli periodiT xorcieldeba (ix. moxsenebis 95-e punqti). 

 

rogorc ukve miTiTebuli iyo winamdebare ganaCenSi, safuZvlebma, romlebic 

Tavdapirvelad amarTlebda am saxis dakavebas, SeiZleba Sewyvitos arseboba (ix. 

winamdebare ganaCenis punqti 39 in fine). Sesabamisad, me-5 muxlis daniSnulebasa 

da mizanTan (ix. winamdebare ganaCenis punqti 37) winaaRmdegobaSi iqneboda me-4 

punqtis interpretacia, konteqstidan gamomdinare, imgvarad, rom dakavebis 

aRniSnuli kategoria gamoiricxos kanonierebis Semdgomi gadasinjvisagan 

mxolod im pirobiT, rom Tavdapirveli gadawyvetileba miRebuli iqna 

sasamarTlos mier. gansaxilveli Tavisuflebis aRkveTis uSualo xasiaTi 

moiTxovs, rom kanonierebis ganxilva xdebodes gonivrul intervalebSi. Tumca, 

rogorc komisia acxadebs Tavisi moxsenebis 95-e punqtSi, am sakiTxis Semdgomi 

ganxilva zedmetia imis dadgenamde, sinamdvileSi iqna Tu ara miRebuli 

Sesabamisi gadawyvetilebebi, romlebmac zemoqmedeba moaxdina b-ni vinterverpis 

saqmeze, `sasamarTlo procesis” Semdeg (recours devant un tribunal) me-5 muxlis me-4 

punqtis mniSvnlobiT. 

 

56. arc burgomistrs, romelmac miiRo Tavdapirveli gankarguleba dakavebis 

Sesaxeb, da arc prokurors, romelmac gaagrZela misi dakavebis vada, ar 

SeiZleba mieweroT, rom maT gaaCniaT `sasamarTlosaTvis” damaxasiaTebeli 

niSnebi. amis sapirispirod, udavoa, rom raionuli da saolqo sasamarTloebi, 

romlebmac miiRes sxvadasxva brZaneba dakavebis Sesaxeb, warmoadgendnen 

`sasamarTlos” organizaciuli TvalsazrisiT: orive organizacia 

`damoukidebelia aRmasrulebeli xelisuflebisa da mxareebisagan” (ix. 

zemoxsenebuli De Wilde, Ooms and Versyp-is saqmeze gamotanili ganaCeni, gv. 41, 

punqti 77). 
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57. Tumca aseTi organos Careva daakmayofilebs me-5 muxlis me-4 punqtis 

moTxovnebs mxolod im pirobiT, Tu `samarTalwarmoebas eqneba sasamarTlo 

xasiaTi da Sesabamis pirs uzrunvelyofs Tavisuflebis aRkveTis saxisaTvis 

Sesaferisi garantiebiT”; `raTa gadawydes, uzrunvelyofs Tu ara procedura 

adekvatur garantiebs, mxedvelobaSi unda iqnes miRebuli im garemoebebis 

konkretuli xasiaTi, romlebSic xorcieldeba xsenebuli procedura” (ix. 

bolos xsenebuli ganaCeni, gv. 41 da 42, punqtebi 76 in fine da 78). 
 

rogorc marTebulad aRniSna mTavrobam, `suliT avadmyofebis patimroba~ (me-5 

muxlis me-1 (e) punqti) warmoadgens specialur kategorias. 

 

58. komisiis azriT, xsenebuli kategoriisaTvis sasamarTlo procesis 

absoluturi minimumi aris Sesabamisi piris ufleba, warmoadginos Tavisi saqme 

da gaasaCivros samedicino da socialuri mtkicebulebebi, romlebic mxars 

uWers mis dakavebas (ix. moxsenebis punqti 1). delegatebis mtkicebiT, 

niderlandebis kanonmdebloba ewinaaRmdegeba me-5 muxlis me-4 punqts (muxli 5-

4), aZlevs ra diskrecias am sakiTxebSi mosamarTles. 

 

arsebiTad, ganmcxadebeli mxars uWers komisiis msjelobas. igi acxadebs, rom 

suliT avadmyofebis gansakuTrebuli mdgomareobis gaTvaliswinebiT me-5 

muxlis me-4 punqtis konteqstSi wakiTxuli unda iqnes maTi ufleba, miiRon 

samarTlebrivi daxmareba. 

 

59. mTavrobis mtkicebiT, me-5 muxlis me-4 punqti ar avaldebulebs 

sasamarTlos, piradad mousminos individualur pirs, romlis sulieri 

mdgomareoba dadgenilia obieqturi samedicino rekomendaciiT, romlis 

mixedviTac mas ar SeuZlia sasamarTlo procesze raime mniSvnelovani 

gancxadebis gakeTeba. misive azriT, niderlandebis sasamarTloebisTvis wlebis 

ganmavlobaSi wardgenili obieqturi samedicino mtkicebulebebi miuTiTebs 

imaze, rom swored amgvar SemTxvevas hqonda adgili b-ni vinterverpis saqmeSi. 

 

mTavrobis gancxadebis Tanaxmad, sulierad daavadebuli pirebis Sesaxeb 

kanoniT gaTvaliswinebuli sistema uzrunvelyofs adekvatur garantiebs. 

gadasinjvas axorcielebs damoukidebeli sasamarTlo, romelsac aqvs sruli 

diskreciuli ufleba, arsebiTad ganixilos  TiToeuli individualuri saqme. 

ufro metic, gadasinjvis procesi gangrZobiTia: sul mcire weliwadSi erTxel 

sasamarTlo iRebs gadawyvetilebas, Tu ramdenad aucilebelia dakavebis vadis 

gagrZeleba. zedamxedvelobis ganxorcielebaSi mniSvnelovan rols asrulebs 

prokurori, romelsac aqvs wesdebiT gansazRvruli valdebuleba, uzrunvelyos, 

rom aravin iqnes ukanonod dakavebuli fsiqiatriul saavadmyofoSi. da bolos, 

sxvadasxva etapze moTxovnisamebr wardgenili samedicino deklaraciebi da 

moxsenebebi eqvedebareba specialuri wesebs, raTa pacientisaTvis 

uzrunvelyofili iqnes garantiebi. 

 

60. sasamarTlo ar iziarebs mTavrobis mosazrebas. 

 

marTalia, rom me-5 muxlis me-4 punqtSi miTiTebuli samarTalwarmoeba ar 

moiTxovs, yovelTvis daculi iqnes igive garantiebi, romlebsac moiTxovs me-6 

muxlis 1-li punqti samoqalaqo an sisxlissamarTlebrivi samarTalwarmoebisas 

(ix. zemoxsenebuli De Wilde, Ooms and Versyp-is saqmeze gamotanili ganaCeni, gv. 42, 
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punqti 78 in fine). miuxedavad amisa, arsebiTi mniSvneloba aqvs im faqts, rom 

Sesabamis pirs xeli miuwvdebodes sasamarTloze da hqondes SesaZlebloba, 

mosmenili iqnes piradad an, saWiroebis SemTxvevaSi, warmomadgenlis meSveobiT, 

ris Seusruleblobac mas ver uzrunvelyofs `proceduris fundamenturi 

garantiebiT, romlebic gamoiyeneba Tavisuflebis aRkveTis dros” (ix. bolos 

xsenebuli ganaCeni, gv. 41, punqti 76). sulierma avadmyofobam SeiZleba 

ganapirobos aRniSnuli uflebis ganxorcielebis saSualebis SezRudva an 

Secvla (me-6 muxlis 1 punqtTan dakavSirebiT ix. zemoxsenebuli Golder-is 
saqmeze gamotanili ganaCeni, gv. 19, punqti 39), magram amas ar SeuZlia uflebis 

uSualo arsis xelyofa. ra Tqma unda, specialuri proceduruli garantiebi 

aucilebelia, raTa daculi iqnes im pirTa interesebi, romlebsac sulieri 

mdgomareobis gamo ar SeuZliaT sakuTari saxeliT moqmedeba. 

 

61. `sulierad daavadebuli pirebis Sesaxeb~ kanonis me-17, 23-e da 24-e muxlebis 

(romlebic maSin iyo ZalaSi) Sesabamisad, arc raionuli sasamarTlo da arc 

saolqo sasamarTlo ar iyo valdebuli, moesmina pirisaTvis, romlis dakavebac 

iqna moTxovnili (ix. winamdebare ganaCenis punqtebi 14, 17 da 81). 

 

rac Seexeba konkretul faqtebs, ganmcxadebels arasodes miuRia monawileoba 

uSualod an warmomadgenlis meSveobiT samarTalwarmoebaSi, romelzec 

miRebuli iqna brZanebebi misi dakavebis Sesaxeb: misTvis arasodes 

SeutyobinebiaT procesis an am procesis Sedegebis Sesaxeb: misTvis arc 

sasamarTlos mousmenia da arc saqmis dacvis SesaZlebloba miscemia. 

 

am fundamenturi TvalsazrisiT, konvenciis me-5 muxlis me-4 punqtiT 

gaTvaliswinebuli garantiebi ar iqna daculi arc kanonmdeblobaSi da arc 

praqtikaSi. miuxedavad imisa, rom garkveulad hqonda sasamarTlosTvis 

damaxasiaTebeli niSnebi, raionul da saolqo sasamarTloebSi dakavebis 

Sesaxeb gancxadebebis Taobaze gadawyvetilebebis misaRebad ganxorcielebulma 

proceduram ver uzrunvelyo b-ni vinterverpis `ufleba sasamarTlo procesze” 

me-5 muxlis me-4 punqtis mniSvnelobiT (ix. winamdebare ganaCenis punqti 57). 

`sulierad daavadebuli pirebis Sesaxeb~ kanoniT gaTvaliswinebuli mravali 

garantiis mniSvnelobis dakninebis gareSe, sasamarTlo adgens, rom xsenebulma 

proceduram ar daakmayofila me-5 muxlis me-4 punqtis moTxovnebi. 

 

b. GgaTavisuflebis Taobaze ganmcxadeblis Txovnebi 
 

62. mTavrobam marTebulad miuTiTa imis saWiroebaze, rom sulierad 

daavadebuli pirebis Sesaxeb kanoniT dadgenili mTliani sistema farTod iqnes 

gagebuli. amdenad, unda gadawydes, Tu ramdenad iqna gamosworebuli 

sasamarTlos mier dadgenili xarvezebi samarTalwarmoebis procesSi 

gaTavisuflebis Taobaze Txovnebis ganxilvisas (kanonis 29-e muxli; ix. 

winamdebare ganaCenis punqti 20). 

 

63. marTalia, kanonis 29-e muxli pirs nebas rTavs, moiTxovos Tavisi dakavebis 

gadasinjva, ar aris aucilebeli, rom misi Txovna gaTavisuflebis Taobaze 

ganixilos sasamarTlom. Txovna unda gakeTdes saavadmyofos xelmZRvanelobis 

saxelze, romelic, uaryofiTi samedicino daskvnis SemTxvevaSi, Txovnas 

gadascems prokurors, xolo prokurori _ saolqo sasamarTlos, magram mTel 

rig SemTxvevebSi, kerZod, rodesac Txovnis dakmayofileba aSkarad 
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SeuZlebelia, igi ar aris valdebuli, ase moiqces. araviTar SemTxvevaSi ar 

SeiZleba, prokuroris gadawyvetileba miCneuli iqnes sasamarTlos 

gadawyvetilebad konvenciis me-5 muxlis me-4 punqtis miznebisaTvis. amgvarad, 

SezRudvebi gaTavisuflebis Sesaxeb gancxadebebs Soris intervalebze 

SeiZleba, garemoebebis mixedviT, warmoadgendes kanonier SezRudvebs suliT 

avadmyofebisaTvis, xeli miuwvdebodeT sasamarTloze (ix. winamdebare ganaCenis 

punqti 60). Tumca yovelTvis, rodesac prokurori uars ambobs, Txovna 

gadasces saolqo sasamarTlos im safuZvliT, rom igi aSkarad 

dausabuTebulia, is ara ubralod zRudavs, aramed faqtobrivad uaryofs 

uflebas sasamarTlo procesze, romelic gaTvaliswinebulia me-5 muxlis me-4 

punqtSi. 

 

im SemTxvevebSi, rodesac saolqo sasamarTloSi Sedis moTxovna mis mier 

gadawyvetilebis gamotanaze, sasamarTlo sruliad damoukidebelia, ganixilos, 

Tu ramdenad sasurvelia dakavebuli piris mosmena. am saxis uflebamosileba 

ver uzrunvelyofs im proceduris fundamentur garantiebs, romelic 

gamoyenebuli unda iqnes Tavisuflebis aRkveTis SemTxvevebSi (ix. winamdebare 

ganaCenis punqtebi 60 da 61). 

 

64. saolqo sasamarTlom mousmina b-n vinterverps 1969 wlis TebervalSi, 

rodesac ganixila misi pirveli Txovna gaTavisuflebis Taobaze (ix. 

winamdebare ganaCenis 30 (1) punqti). am TvalsazrisiT ganmcxadebels hqonda 

ufleba sasamarTlo procesze misi dakavebis kanonierebis gansaxilvelad 

 

amisagan gansxvavebiT, ganmcxadeblis Semdgomi Txovnebi 1971 wlis aprilSi, 

1972 wlis ivlissa da 1973 wlis TebervalSi ar gadaeca saolqo sasamarTlos, 

vinaidan prokurorma uaryo isini im safuZvliT, rom maT ar hqondaT 

warmatebis raime SesaZlebloba (ix. winamdebare ganaCenis 30-e punqtis me-2 da 

me-3 qvepunqtebi). b-n vinterverps prokurorma yvela xsenebul SemTxvevaSi 

mousmina da misi gadawyvetilebebi SeiZleboda dasabuTebuliyo mis xelT 

arsebuli informaciiT, magram maTi kvalificireba ar SeiZleba `sasamarTlos” 

mier miRebul gadawyvetilebebad me-5 muxlis me-4 punqtis mniSvnelobiT. 

 

 
g. ganmcxadeblis mier samarTlebrivi warmomadgenlis moTxovnis uflebis 
gamouyenebloba 
 

65. mTavroba Tavisi mimoxilvis me-11 (b) punqtSi acxadebs, rom pirs, romelsac 

aqvs `arsebiTi da dasabuTebuli safuZveli, uaryos Tavisi dakavebis 

kanoniereba, SeuZlia, niderlandebis kanonmdeblobis Sesabamisad, hyavdes 

advokati saqmis sasamarTloSi warsadgenad. mTavrobis mimoxilvis Tanaxmad, b-n 

vinterverps bevrjer hqonda SesaZlebloba, gansakuTrebiT, saavadmyofodan 

araerTgzis gaTavisuflebis dros, mieRo im advokatis konsultacia, romelsac 

TviTon airCevda. ramdenadac mas aSkarad arasodes miumarTavs 

sasamarTlosaTvis advokatis meSveobiT arc misi dakavebis perioduli 

gadasinjvisas da arc gaTavisuflebis Taobaze mis TxovnebTan dakavSirebiT, 

mTavroba mtkicebiT, ar SeiZleba imis Tqma, rom uaryofili iqna misi ufleba 

me-5 muxli me-4 punqtiT uzrunvelyofil `sasamarTlo procesze”. 

 

66. sasamarTlo ar eTanxmeba amgvar logikur jaWvs. `dakavebis kanonierebis 

uaryofis arsebiTi da dasabuTebuli safuZvlebis” arseboba ar SeiZleba iyos 
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me-5 muxlis me-4 punqtiT gaTvaliswinebuli procesis xelmisawvdomobis 

winapiroba, ramdenadac es swored is sakiTxia, rac erovnulma sasamarTloebma 

unda gadawyviton. ufro metic, me-5 muxlis me-4 punqti ar moiTxovs, rom pirebi, 

romlebic saWiroeben zrunvas `suliT avadmyofobis” gamo, TviTon unda 

iRebdnen iniciativas, moipovon samarTlebrivi warmomadgenloba sasamarTloSi 

dacvis mizniT.  

 

amgvarad, ar SeiZleba CaiTvalos, rom ganmcxadebelma ar gamoiyena me-5 muxlis 

me-4 punqtSi gaTvaliswinebuli ufleba mxolod imis gamo, rom mas arasodes 

miumarTavs advokatisaTvis, raTa am ukanasknels warmoedgina igi; faqtobrivad, 

man sinamdvileSi moiTxova aRniSnuli uflebis ganxorcieleba oTx 

SemTxvevaSi, rodesac cdilobda dakavebis kanonierebis gasaCivrebas (ix. 

winamdebare ganaCenis punqti 64). 

 

d. daskvna 
 

67. daskvnis saxiT SeiZleba iTqvas, rom sxvadasxva gadawyvetilebebi, romlebic 

miuTiTebda an iTvaliswinebda b-ni vinterverpis dakavebas, miRebuli iqna im 

organoebis mier, romlebsac ar gaaCndaT `sasamarTlosaTvis” damaxasiaTebeli 

niSnebi, an, alternatiulad, romlebmac ver SeZles me-5 muxlis me-4 punqtiT 

gaTvaliswinebuli sasamarTlo procesis garantiebis uzrunvelyofa; 

ganmcxadebels xeli ar miuwvdeboda `sasamarTloze” da arc amgvari 

garantiebiT usargeblia, rodesac ganxiluli iqna misi Txovnebi 

gaTavisuflebis Taobaze, garda pirveli Txovnisa, romelic uaryo saolqo 

sasamarTlom 1969 wlis TebervalSi. amgvarad, b-ni vinterverpi iyo me-5 muxlis 

me-4 punqtis darRvevis msxverpli. 

 

68. am daskvnis kuTxiT, sasamarTlo ar miiCnevs, rom aucilebelia, gadawyvitos 

am saqmeSi wamoWrili sakiTxi, kerZod, me-5 muxlis me-4 punqtiT 

gaTvaliswinebuli `kanonierebis” gadasinjva ganxorcielebuli proceduris 

mxolod formalur mxares exeba Tu, imavdroulad, Tavisuflebis aRkveTis 

realur gamarTlebasac. am kuTxiT interpretacia, romelsac daeTanxmnen 

komisia, niderlandebis mTavroba da ganmcxadebeli (ix. komisiis moxsenebis 

punqtebi 46, 62 da 88-91), gaprotestebuli iqna gaerTianebuli samefos mier 

Tavis 1979 wlis 9 ianvris mimoxilvaSi (ix. winamdebare ganaCenis punqti 7). 

nebismier SemTxvevaSi, niderlandebis kanonmdebloba ar zRudavs gadasinjvis 

farglebs. 

 

III. me-6 muxlis 1-li punqtis savaraudo darRveva 

 

69. ganmcxadebeli mesame saCivars Tvlis `damatebiTad, magram amave dros 

dakavSirebulad sxva saCivrebTan~. misi mtkicebiT, ramdenadac misma dakavebam 

avtomaturad CamoarTva mas Tavisi qonebiT sargeblobis ufleba, adgili 

hqonda `misi samoqalaqo  uflebebisa da movaleobebis dadgenas” me-6 muxlis 1-

l punqtSi Camoyalibebuli sasamarTlo procesis garantiebis gareSe. me-6 

muxlis 1-li punqtis mixedviT: 

 

`samoqalaqo uflebaTa da movaleobaTa an nebismieri sisxlissamarTlebrivi 

braldebis gansazRvrisas yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli 

da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarTlian da sajaro 
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mosmenaze. sasamarTlo gadawyvetileba cxaddeba sajarod, magram demokratiul 

sazogadoebaSi zneobis, sazogadoebrivi wesrigis an erovnuli uSiSroebis 

interesebidan gamomdinare, presa da sazogadoeba SeiZleba ar iqnen daSvebuli 

mTel sasamarTlo ganxilvaze an mis nawilze, Tu amas moiTxovs 

arasrulwlovanTa interesebi an mxareTa piradi cxovrebis dacva, anda Tu 

sasamarTlos SexedulebiT es sruliad aucilebelia, vinaidan gansakuTrebul 

garemoebebSi sajarooba zians miayenebda marTlmsajulebis interesebs.” 

 

70. komisia ar miiCnevs saWirod, gamoxatos raime mosazreba xsenebul 

saCivarTan dakavSirebiT; igi Tvlis, rom gansaxilveli sakiTxi exeba `faqtebs, 

romlebic gansxvavdeba” misTvis gansaxilvelad Tavdapirvelad wardgenili 

faqtebisagan da ar yofila mis winaSe raime `detaluri ganxilvis” sagani (ix. 

moxsenebis punqti 116). 

 

amdenad, dadgenili unda iqnes, SeuZlia Tu ara, Tavis mxriv, sasamarTlos, 

dadgenileba gamoitanos me-6 muxlis 1-li punqtis savaraudo darRvevasTan 

dakavSirebiT. 

 

71. 1978 wlis ianvris ganaCenSi saqmeze Ireland v. the United Kingdom (seria AA#25, gv. 

63, punqti 157) sasamarTlom Semdegi sityvebiT gamoxata sakamaTo saqmeebze 

Tavisi iurisdiqciis farglebi: 

 

`komisiis gadawyvetileba, romelic ganacxads daSvebulad miiCnevs, 

gansazRvravs sasamarTlosTvis warsadgeni saqmis sagans; mxolod am 

farglebSi SeuZlia sasamarTlos ... samarTalwarmoebis procesSi wamoWrili 

faqtebis an kanonmdeblobis yvela am sakiTxis cnoba ...” 

 

rodesac 1975 wlis 30 dekembers miRebuli iqna b-ni vinterverpis ganacxadi, 

komisiam daakonkreta, rom man ganixila ganacxadi `konvenciis me-5 muxlTan 

mimarTebaSi~ (ix. winamdebare ganaCenis punqti 33). rodesac ganmartavdnen, Tu 

ratom ar CaTvala komisiam `aucileblad an sasurvelad” me-6 muxlze miTiTeba 

ganacxadis arsebiTad ganxilvis stadiaze, delegatebma mosmenis dros 

ganacxades, rom, komisiis azriT, SesaZlebeli iyo sakiTxis ganxilva. 

 

72. upirveles yovlisa, sasamarTlo mxedvelobaSi iRebs im faqts, rom 

komisiaSi (ix. zemoxsenebuli De Wilde, Ooms and Versyp-is saqmeze gamotanili 

ganaCeni, gv. 30, punqti 54) an TviTon sasamarTloSi saqmis ganxilvis arc erT 

etapze am sakiTxTan dakavSirebiT mTavrobas ar wamouyenebia raime winaswari 

pretenzia. 

 

ufro metic, Tumca aRniSnuli saCivari aSkarad ar iyo moxseniebuli b-ni 

vinterverpis mier komisiisTvis wardgenil ganacxadSi, igi aSkara kavSirSi iyo 

Tavdapirvelad wamoyenebul saCivrebTan. misi pretenziebi, romlebic 

gamoTqmuli iyo arsebiT ganxilvaze daSvebadobis Sesaxeb samarTalwarmoebis 

dros, romelzec igi ar iyo warmodgenili advokatiT, mimarTuli iyo misi 

Tavisuflebis aRkveTis winaaRmdeg: igi Tvlida, rom dakavebuli iqna 

TviTneburad da saCivars gamoTqvamda imasTan dakavSirebiT, rom ar misces 

SesaZlebloba, warmdgariyo sasamarTlo mosmenaze da arc im 

gadawyvetilebebis Sesaxeb Seatyobines, romlebiTac misi dakavebis vada 

ramdenjerme iqna gagrZelebuli (ix. winamdebare ganaCenis punqti 33). axali 
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sakiTxi me-6 muxlTan dakavSirebiT, romelic wamoWra b-nma van lunma komisiis 

winaSe saqmis arsebiTad ganxilvis dros, exeboda samarTlebriv Sedegs, 

romelic avtomaturad gamomdinareobs fsiqiatiul saavadmyofoSi 

ganmcxadeblis iZulebiTi moTavsebis faqtidan (`sulierad daavadebuli 

pirebis Sesaxeb~ kanonis 32-e muxli; ix. winamdebare ganaCenis punqti 21). 

amgvarad, es mWidrod aris dakavSirebuli im sakiTxebTan, romlebic 

warmoadgens b-ni vinterverpis Tavdapirveli saCivrebis sagans da romlebic 

komisiam arsebiT ganxilvaze daSvebulad gamoacxada (ix. mutatis mutandis, Delcourt-
is saqmeze gamotanili ganaCeni, 1970 wlis 17 ianvari, seria A #11, gv. 20, punqti 

40). 

 

amgvarad, sasamarTlos aqvs iurisdqicia, miiRos gadawyvetileba xsenebul 

saCivarTan dakavSirebiT. 

 

73. mTavroba kiTxvis qveS ayenebs, gamoiyeneba Tu ara me-6 muxlis 1-li punqti 

saqmis faqtebTan dakavSirebiT. misi azriT, wamoWrili sakiTxi exeba statuss 

da ara samoqalaqo uflebebsa da movaleobebs, rogorc aseTs. 

 

sasamarTlo ar iziarebs am mosazrebas. qmedunarianoba sakuTrebis 

individualur gankargvasTan dakavSirebiT moicavs piradi uflebis 

ganxorcielebas da, amdenad, exeba `samoqalaqo uflebebsa da movaleobebs” me-6 

muxlis 1-li punqtis mniSvnelobiT (ix. König-is saqmeze gamotanili ganaCeni, 

1978 wlis 28 ivnisi, seria A #27, gv. 32, punqti 95). b-ni vinterverpisaTvis 

aRniSnuli qmedunarianobis CamorTmeva gauTanabrda amgvari uflebebisa da 

movaleobebis `dadgenas”. 

 

74. fsiqiatriul saavadmyofoSi moTavsebis Sedegad ganmcxadebelma dakarga 

sakuTrebis gankargvis qmedunarianoba (ix. winamdebare ganaCenis punqti 32). 

 

aSkaraa, rom Tavdapirvel `gadaudebel” dakavebasTan mimarTebaSi, ris Sesaxeb 

gadawyvetilebac miiRo burgomistrma (ix. winamdebare ganaCenis punqtebi 12 da 

23), adgili hqonda sasamarTlo mosmenas konvenciis me-6 muxlis 1-li punqtis 

Sesabamisad. 

 

dakavebis Semdgomi periodebi regularul intervalebSi grZeldeboda 

amersfortis raionuli da utrextisa da “'s-Hertogenbosch”-is saolqo 

sasamarTloebis mier. Tumca winamdebare ganaCeni ukve iTvaliswinebda 

proceduris mTel rig aspeqtebs, romlebic gamoyenebuli iqna am SemTxvevebSi, 

ZiriTadad ki im faqts, rom arc kanonmdeblobaSi da arc praqtikaSi b-n 

vinterverps ar miscemia SesaZlebloba, rom misTvis moesminaT piradad an 

warmomadgenlis meSveobiT (ix. winamdebare ganaCenis punqti 61). ufro metic, 

procedura exeboda mxolod Tavisuflebis aRkveTas. aqedan gamomdinare, ar 

SeiZleba CaiTvalos, rom uzrunvelyofili iqna `samarTliani ganxilva~ me-6 

muxlis 1-li punqtis mniSvnelobiT samoqalaqo qmedunarianobasTan 

dakavSirebiT. 

 

75. mTavrobis zogadi mtkicebiT, adgili ar hqonia me-6 muxlis 1-li punqtis 

darRvevas, ramdenadac sulierad daavadebuli pirebis Sesaxeb kanonis 

debulebebi icavs im suliT avadmyofi dakavebuli piris samoqalaqo uflebebs, 
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romelic swored rom misi sulieri mdgomareobis gamo saWiroebs dacvas, 

radgan TviTon ar SeuZlia Tavisi saqmeebis gankargva. 

 

sasamarTlo ar eTanxmeba msjelobis amgvar jaWvs. rac ar unda gamarTlebuli 

iyos suliT avadmyofisaTvis qonebis gankargvis qvedunarianobis CamorTmeva, me-

6 muxlis 1-l punqtSi Camoyalibebuli garantiebi mainc unda iqnes daculi. 

marTalia, rogorc zemoT iyo miTiTebuli me-5 muxlis me-4 punqtTan 

mimarTebaSi (ix. winamdebare ganaCenis punqtebi 60 da 63), sulieri avadmyofoba 

SeiZleba warmoadgendes `sasamarTlo procesze” uflebis kanonieri SezRudvis 

safuZvels, magram mas ar SeuZlia gaamarTlos sruli ararseboba am uflebisa, 

rogorc es gaTvaliswinebulia me-6 muxlis 1-l punqtSi (ix. zemoxsenebuli 

Golder-is saqmeze gamotanili ganaCeni, gv. 18 da 19, punqtebi 36, 38 da 39). 

 

76. aqedan gamomdinare, adgili hqonda me-6 muxlis 1-li punqtis darRvevas. 

 

IV. 50-e muxlis gamoyeneba 

 

77. mosmenaze ganmcxadeblis advokatma wamoayena winadadeba, rom samarTliani 

dakmayofilebis saxiT ganxorcielebuliyo xuTi sakiTxis momcveli sqema, 

romelic ZiriTadad uzrunvelyofda misi klientis Semdgom mkurnalobas 

socialuri fsiqiatriuli samsaxuris zedamxedvelobis qveS. amasTan erTad, 

moTxovnili iyo piroba, rom uzrunvelyofili iqneboda sruli proceduruli 

garantiebi dakavebis vadis yovelwliuri gagrZelebis Sesaxeb 

gadawyvetilebebTan da gaTavisuflebis Sesaxeb TxovnebTan dakavSirebiT. ar 

yofila wamoyenebuli raime saCivari materialur zianTan dakavSirebiT da arc 

raime moTxovna aramaterialur zianTan mimarTebaSi materialuri anazRaurebis 

saxiT. 

 

komisiis delegatebma, Semdgomi detalebis damatebis gareSe, gamoTqves 

TavianTi mosazreba, rom es winadadeba warmoadgenda 50-e muxlis Sesabamisad 

kompensaciis miniWebis samarTlian sqemas. 

 

mTavroba Tavis poziciaze darCa. 

 

78. aqedan gamomdinare, Tumca es sakiTxi kidev erTxel iyo wamoWrili 

sasamarTlos reglamentis 47-e muxlis Sesabamisad, konvenciis 50-e muxlis 

gamoyenebis sakiTxi jer ar aris mzad gadawyvetilebis misaRebad. amdenad, 

sasamarTlo valdebulia, sakiTxi gadados da amasTan dakavSirebiT daniSnos 

Semdgomi procedura mopasuxe saxelmwifosa da ganmcxadebels Soris 

SeTanxmebis SesaZleblobis (sasamarTlos reglamentis 50-e muxlis me-3 da me-5 

punqtebi) gaTvaliswinebiT.  

 
zemoxsenebulidan gamomdinare, sasamarTlo erTxmad 

 

1. adgens, rom adgili ar hqonia me-5 muxlis 1-li punqtis darRvevas; 

2. adgens, rom adgili hqonda me-5 muxlis me-4 punqtis darRvevas; 

3. adgens, rom mas aqvs iurisdiqcia, gamoitanos dadgenileba me-6 muxlis 1-li 

punqtis safuZvelze saCivarTan dakavSirebiT; 

4. adgens, rom adgili hqonda me-6 muxlis 1-li punqtis darRvevas; 
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5. adgens, rom sakiTxi 50-e muxlis gamoyenebis Taobaze ar aris mzad 

gadawyvetilebis misaRebad;  
 

Sesabamisad, 

 

(a) mTlianad gadadebs aRniSnil sakiTxs; 

 

(b) sTavazobs komisias, winamdebare ganaCenis gamotanidan ori Tvis vadaSi 

warudginos sasamarTlos Tavisi mimoxilvebi aRniSnul sakiTxTan 

dakavSirebiT, kerZod, acnobos sasamarTlos sakiTxis nebismieri mogvarebis 

Taobaze, rac SeiZleba miRweuli iqnes mTavrobasa da ganmcxadebels Soris; 

 

(g) gadadebs Semdgom proceduras. 

 

Sesrulebulia inglisur da frangul enebze, adamianis uflebaTa SenobaSi, 

starsburgSi, 1977 wlis 24 oqtombers. inglisuri teqsti avTenturia. 

 

 

xelmowera:  helga pederseni, 

   prezidenti    

  

xelmowera:  mark-andre eiseni 

   registratori 

 


