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saqmeze Khodorkovskiy v. Russia,

adamianis uflebaTa evropuli sasamarTlos palatam (yofili pirveli 
seqcia), Semdeg mosamarTleTa SemadgenlobiT:

b-ni xristos rozakisi, Tavmjdomare,
b-ni nina vajiCi,
b-ni anatoli kovleri,
b-ni xanlar xajievi,
b-ni din spilmani,
b-ni jorjio maliverni,
b-ni jorj nikolau, mosamarTleebi,
da b-ni soren nilseni, seqciis registratori,

imsjela ganmartoebiT 2011 wlis 10 maiss,

da amave dRes gamoitana winamdebare gadawyvetileba:

procedura

1. saqme momdinareobs ruseTis moqalaqe, b-ni mixail borisis Ze 
xodorkovskis (SemdgomSi “ganmcxadebeli”) mier adamianis uflebaTa 
evropul sasamarTloSi adamianis uflebaTa da ZiriTad TavisuflebaTa 
evropuli konvenciis (“konvencia”) 34-e muxlis Tanaxmad, 2004 wlis 9 
Tebervals ruseTis federaciis winaaRmdeg Setanili ganacxadidan 
(#5829/04).

2. ganmcadeblis interesebs warmoadgendnen q-ni k. moskalenko, moskovSi 
moRvawe advokati, b-ni volfgang pikerti, strasburgSi moRvawe 
advokati, b-ni nikolas bleiki da b-ni jonaTan glassoni, londonSi 
moRvawe advokatebi. ruseTis mTavrobis (“mTavroba”) interesebs 
Tavdapirvelad warmoadgendnen b-ni p. laptevi da q-ni v. milinCuki, 
adamianis uflebaTa evropul sasamarTloSi ruseTis federaciis 
yofili warmomadgenlebi, xolo SemdgomSi mTavrobis warmomadgeneli 
b-ni g. matiuSkini.

3. kerZod ganmcxadebeli amtkicebda, rom winaswari patimrobis cixeebSi 
arsebuli pirobebi, romelSic igi imyofeboda patimrobaSi da 
sasamarTlo samarTalwarmoebis ganmavlobaSi, iseve rogorc, 
sasamarTlo darbazSi arsebuli pirobebi, winaamRmdegobaSi modioda 
konvenciis me-3 muxlTan, xolo misi dakaveba da Semdgomi patimroba 
mimdinare gamoZiebisa da sasamarTlo samarTalwarmoebis ganmavlobaSi 
arRvevda konvenciis me-5 muxls, mis winaaRmdeg warmoebuli sisxlis 
samarTalwarmoeba ki politikurad iyo motivirebuli da amiT arRvevda 
konvenciis me-18 muxls.
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4. 2009 wlis 7 maisis gadawyvetilebiT, sasamarTlom nawilobriv miiRo 
ganacxadi arsebiTad gansaxilvelad

5. ganmcxadebelmac da mTavrobamac waradgines damatebiTi werilobiTi 
komentarebi (sasamarTlo reglamentis 59$1 Tanaxmad) saqmis arsebiT 
mxaresTan dakavSirebiT. palatam miiRo gadawyvetileba, rom saWiro ar 
iyo zepiri mosmenis gamarTva saqmis arsebiTi ganxilvis etapze 
(sasamarTlo reglamentis 59$3 bolo nawili), da Sesabamisad mxareebma 
werilobiT gasces pasuxi erTmaneTis komentarebs.

faqtebi

I. saqmis garemoebebi

6. ganmcxadebeli daibada 1963 wels. igi patimrobaSi imyofeboda Citas 
regionSi, krasnokamenskis sasjelaRsrulebis koloniaSi, da amJamad 
patimrobaSia moskovSi, mis winaaRmdeg mimdinare sxva sisxlis 
samarTalwarmoebasTan dakavSirebiT.

a. ganmcxadeblis biznes da politikuri saqmianoba

7. 2003 wels mis dakavebamde, ganmcxadebeli iyo biznesmeni da erT-erTi 
yvelaze mdidari adamiani ruseTSi. igi iyo didi sanavTobo kompania 
iukosis (SemdgomSi “kompania”, romlis likvidaciac ganxorcielda 2007 
w.) gamgeobis wevri da sakontrolo aqciaTa mflobeli. igi aseve 
akontrolebda ramodenime sxva sabados damamuSavebel, industrial da 
finansur kompanias, romlebic dakavSirebuli iyo iukosTan (SemdgomSi 
“iukosis jgufi”). am kompaniebis umetesoba Camoyalibda 1990-iani 
wlebis Sua periodSi saxelmwifos mier kontrolirebadi sawarmoebis 
privatizaciis Sedegad.

8. 2002-2003 wlebis periodSi iukosis jgufi ramodenime did biznes 
proeqtSi iyo Cabmuli. magaliTad, iukosi eweoda gaerTianebasTan 
dakavSirebul molaparakebas meore did rusul sanavTobo kompania 
“sibnefTTan” da amerikul kompania “eqson mobilTan.” iukosi aseve 
apirebda gazsadenis aSenebas arqtikis okeanis gavliT, raTa moexdina 
bunebrivi gazis miwodeba dasavleT evropisaTvis. da bolos, iukosi da 
saxelmwifo kompania rosnefTi Cabmulni iyvnen urTierT paeqrobaSi 
garkveul navTobsabadoebze kontrolis mosapoveblad.

9. amave dros ganmcxadebeli Caeba politikaSi. 2003 wlis dasawyisSi man 
ganacxada, rom mxardaWeris mizniT igi mniSvnelovan dafinansebas 
gamouyofda opoziciur partiebs iablokosa da sps-s (soiuz pravix 
sil). man aseve gaakeTa garkveuli sajaro gancxadebebi, romliTac 
gaakritika ruseTis Sida politikaSi arsebuli antidemokratiuli 
tendenciebi. ganmcxadebeli afinansebda arasamewarmeo arasamTavrobo 
organizacias “ruseTis Ria fonds” raTa mxari daeWira ruseTis 
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sazogadoebaSi garkveuli politikuri Rirebulebebis 
gavrcelebisaTvis.

b. “apatitis” saqme

10. iukosTan dakavSirebuli erT-erTi kompania “apatiti” iyo sabadoebis 
damamuSavebeli sawarmo, romelic awarmoebda apatitis koncentrats. 
iukosi akontrolebda “apatitis” aqciebis 20%.

11. apatitis privatizeba moxda 1994 wels. Semdgom wlebSi 
xelisuflebis organoebma ganaxorcieles ramodenime mcdeloba, rom 
apatiti daebrunebinaT saxelmwifosaTvis im motiviT, rom 
privatizaciis xelSekrulebiT gaTvaliswinebuli Tanxa ar iyo 
gadaxdili SemZenebis mier. 2002 wlis martSi b-nma lebedevma, iukosis 
jgufis erT-erTma ufrosma menejerma da ganmcxadeblis piradma 
megobarma, apatitis SemZenebis saxeliT SesTavaza xelisuflebas 
davasTan dakavSirebiT megobruli morigeba. saxelmwifo privatizaciis 
saagentom miiRo SeTavazeba da 2002 wlis 19 noembers mxareebma 
megobrul morigebas miaRwies. xsenebuli morigeba daamtkica 
komerciulma sasamarTlom.

12. 2002 wlis noemberSi, smolenskis, tulas da tambovis regionis 
gubernatorebma miweres werili ruseTis federaciis maSindel 
generalur prokuror b-n ustinovs. xsenebul werilSi isini 
gamoTqvamdnen pretenzias, rom “apatiti” borotad iyenebda apatitis 
koncentratis bazarze mopovebul dominant pozicias da xelovnurad 
zrdida fosfatebis sasuqis fasebs, rac Tavis mxriv zrdida sakvebis 
fass. isini aseve amtkicebdnen, rom apatiti iyenebda sxvadasxva sqemas, 
raTa Tavi aeridebina an Seemcirebina gadasaxadebi. isini daJinebiT 
sTxovdnen generalur prokuror ustinovs daebrunebina “apatiti” 
saxelmwifosaTvis da gamoeyenebina antitrestuli RonisZiebebi, raTa 
eiZulebina “apatiti”, rom Seemcirebina fasi.

13. 2002 wlis dekemberSi, pskovis regionis gubernatorma miwera werili 
ruseTis federaciis maSindel prezident b-n putins. man prezidentis 
yuradReba gaamaxvila apatitis aqciebTan dakavSirebiT miRweul 
megobrul morigebaze da ganacxada, rom morigebis pirobebi 
ewinaaRmdegeboda saxelmwifos interesebs, radganac morigebis 
Tanaxmad saxelmwifos mier miRebuli Tanxa, gacilebiT dabali iyo 
aqciebis sabazro Rirebulebaze.

14. 2002 wlis 16 dekembers, maSindelma prezidentma putinma gamosca 
direqtiva #pr-2178, romliTac moiTxovda moxsenebis wardgenas 
apatitis aqciebis SeZenis faqtTan dakavSirebiT. kerZod, prezidents 
surda informaciis miReba imasTan dakavSirebiT adgili hqonda Tu ara 
“arsebuli kanonmdeblobis darRvevas apatitis aqciebis gayidvisas” da 
ganicada Tu ara saxelmwifom raime ziani 2002 wels moskovis 
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komerciuli sasamarTlos mier damtkicebuli megobruli morigebis 
Sedegad.

15. amis Semdgom warimarTa farTe masStabiani gamoZieba, romelSic 
monawileobdnen premier ministri, generaluri prokurori, finansTa 
saministro, bunebrivi resursebis saministro, industriisa da 
mecnierebis saministro, gadasaxadebis saministro. 2003 wlis ianvarSi 
generalurma prokurorma miwera prezidents, rom apatitis privatizeba 
da apatitis biznes saqmianoba eWvs iwvevda da saWiro iyo Semdgomi 
mokvleva.

16. 2003 wlis 28 aprils generalurma prokurorma miwera prezidents da 
moaxsena, rom generalurma prokuraturam daaskvna, rom saWiro aRar 
iyo Semdgomi qmedebebis ganxorcieleba. mokvlevam ver daadgina, rom 
apatiti borotad iyenebda bazarze arsebul mis mdgomareobas an is 
faqti, rom saxelmwifo privatizaciis saagentosTan miRweuli 
megobruli morigeba arasamarTliani iyo. megobruli morigebis 
pirobebi damtkicebul iqna premier ministr b-n kasianovis mier. 
apatitis mier gadaxdil gadasaxadebs mudmivad amowmebda gadasaxadebis 
saministro; da miuxedavad im faqtisa, rom apatiti da misi filialebi 
warsulSi daeqvemdebarnen sxvadasxva jarimas da finansur sanqciebs, 
xolo axali auditi ki mimdinareobda im etapze, generalurma 
prokurorma ver dainaxa raime mizezi, rom xsenebulTan dakavSirebiT 
sisxlis samarTalwarmoeba aReZra.

17. miuxedavad xsenebulisa, 2003 wlis 20 ivniss sisxlis 
samarTalwarmoeba aRiZra apatitis winaaRmdeg; apatitis aqciebis 
SeZenasTan dakavSirebuli situacia, mogvianebiT gaxda ganmcxadeblis 
winaaRmdeg wardgenili braldebis erT-erTi mTavari safuZveli. 
Semdgom TveebSi gamoZiebis farglebi gafarTovda: sagamoZiebo jgufma 
aRmoaCina iukosTan dakavSirebuli kompaniebis mier gadasaxadebisagan 
Tavis aridebisa da biznes saqmianobisas ganxorcielebuli 
TaRliTobis mtkicebulebebi.

18. 2003 wlis 2 ivliss b-ni lebedevi daapatimres apatitis saqmesTan 
dakavSirebiT.

19. 2003 wlis 4 ivliss ganmcxadebeli gamoiZaxes generalur 
prokuraturaSi da dakiTxes mowmis saxiT apatitis saqmesTan 
dakavSirebiT.

20. 2003 wlis zafxulsa da Semodgomaze, gamoZiebam ganaxorciela 
ramodenime Cxreka iukosis Senobebsa da ganmcxadeblis advokatis, b-ni 
drelis, ofisebSi. Cxreka aseve Catarda politikuri partia iablokos 
saTao ofisSi. amis Semdgom iukosis ramodenime aRmasrulebeli 
xelmZRvaneli daakaves da iukosTan dakavSirebul ramodenime kompanias 
daedo yadaRa; ramodenime sxva pirma datova ruseTi. ramodenime pirma, 
vinc datova ruseTi Tavi Seafara gaerTianebul samefos. sagamoZiebo 
organoebma moiTxoves maTi eqstradireba ruseTSi, Tumca britaneTis 
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sasamarTloebma uari ganacxades maT gadacemaze im motiviT, rom am 
pirebis winaaRmdeg aRZruli gamoZieba politikurad iyo motivirebuli 
da ruseTSi maTTan mimarTebaSi ver ganxorcieldeboda samarTliani 
sasamarTlo ganxilva. ganmcxadebelma warmoadgina eqstradiciis 
samarTalwarmoebasTan dakavSirebiT britaneTis sasamarTloebis mier 
gamotanili gadawyvetilebebis aslebi.

21. imavdroulad generaluri prokuraturis maRalCinosnebma sajarod 
ganacxades, rom SesaZlebeli iyo braldebis wayeneba iukosis sxva 
ufrosi menjerebisa da iukosTan dakavSirebuli kompaniebisaTvis. 
ganmcxadebelma ar datova qveyana da agrZelebda Tavis saqmianobas, maT 
Soris biznes turebs ruseTsa da sazRvargareT.

g. ganmcxadeblis dakaveba da winaswar patimrobaSi moTavseba 
gamoZiebisa da sasamarTlo samarTalwarmoebis ganmavlobaSi

1. 2003 wlis 25 oqtombers ganmcxadeblis dakaveba novosibirskSi

22. 2003 wlis 23 oqtombers, maSin rodesac ganmcxadebeli ar 
imyofeboda moskovSi da axorcielebda saqmian turs aRmosavleT 
ruseTSi, gamomZiebelma 2003 wlis 24 oqtombers SuadRisas gamoiZaxa 
igi mowmis saxiT dasakiTxad moskovSi. mowmis saxiT gamocxadebis 
uwyeba miitanes ganmcxadeblis ofisSi 23 oqtombers dRis 3 saaTze b-
nma f-m da b-nma S-m. ganmcxadeblis personalma ganucxada maT, rom 
ganmcxadebeli ar imyofeboda moskovSi da ar dabrundeboda 2003 wlis 
28 oqtombramde. iukosis TanamSromlebma aseve gaagzavnes generalur 
prokuraturaSi depeSa, romelSic ganmartavdnen ganmcxadeblis 
moskovSi aryofnis mizezebs.

23. 2003 wlis 24 oqtombers b-nma f-m da b-nma S-m miweres moxseneba 
ufros gamomZiebel b-n k-s, romliTac atyobinebdnen b-n k-s 
ganmcxadeblis moskovSi aryofnis Sesaxeb. imave dRes, ganmcxadebeli 
ver mivida ra daniSnul dros Sexvedraze, gamomZiebelma k-m brZana misi 
iZulebiT miyvana dakiTxvaze da instruqcia misca policias 
Seesrulebina xsenebuli brZaneba.

24. 2003 wlis 25 oqtombris diliT adre SeiaraRebuli samarTaldamcavi 
oficrebis jgufi mivida novosibirskis aeroportis asafren bilikze 
mdgom ganmcxadeblis TviTmfrinavTan, daakava ganmcxadebeli da 
gadaafrina igi moskovSi.

25. ganmcxadeblis advokatma gaasaCivra moskovis basmanis raionis 
sasamarTloSi iZulebiT gamocxadebasTan dakavSirebuli brZaneba. igi 
amtkicebda, rom ganmcxadebels gaaCnda sapatio mizezi dakiTxvaze 
gamoucxadeblobasTan dakavSirebiT: igi ar imyofeboda qalaqSi da 
axorcielebda saqmian turs, Tan mas piradad ar miuRia gamoZaxebis 
uwyeba. rogorc mowme mas Tavisuflad SeeZlo emogzaura. 2004 wlis 27 
ianvars, sasamarTlom uaryo saCivari. sasamarTlom ganacxada, rom 
SeuZlebeli iyo ganmcxadeblisaTvis piradad uwyebis gadacema 2003 
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wlis 23 oqtombers da amgvarad ganmcxadebels informacia miewoda 
dakiTxvis Sesaxeb iukosis saTao ofisis meSveobiT. sasamarTlom 
daadgina, rom 2003 wlis 24 oqtombris gadawyvetileba, romelic 
exeboda dakiTxvis mizniT ganmcxadeblis moskovSi iZulebiT Cayvanas, 
gamoica moqmedi sisxlis samarTlis kodeqsisa da konstituciis 
dacviT.

2. dapatimrebis pirveli brZaneba (2003 wlis 25 oqtomberi)

26. moskovSi Camoyvanis Semdgom, ganmcxadebeli miiyvanes 
gamomZiebelTan 2003 wlis 25 oqtombris dilis 11 saaTze. gamomZiebelma 
auxsna ganmcxadebels dakavebis mizezi da dakiTxa igi mowmis saxiT 
1998-2000 wlebSi ganmcxadeblis mier piradi saSemosavlo gadasaxadebis 
gadaxdasTan dakavSirebiT. xsenebulis Semdgom ganmcxadebels 
Seatyobines, rom igi braldebuli iyo ramodenime danaSaulis CadenaSi, 
kerZod ki 1998 wels “apatitis” aqciebis TaRliTuri gziT SeZenaSi, 
apatitis Semosavlebis arakanonier gamoyenebaSi, iukosis Tanxebis 
arakanonier gamoyenebasa da korporaciuli gadasaxadebisagan Tavidan 
aridebaSi, piradi gadasaxadebisagan Tavidan aridebis sqemebis 
SemuSavebaSi, romelsac iynebda iukosi da ganmcxadebeli piradad 1999-
2000 wlebSi. gamomZiebelma Seadgina braldebis oqmi, romelSic 
aRwerda ganmcxadeblisaTvis wayenebuli braldebebis arss. xsenebuli 
oqmi 35 gverdisgan Sedgeboda da igi gaacnes ganmcxadebels dRis 2 
saaTsa da 20 wuTze. amis Semdgom ganmcxadebeli dakiTxes 
braldebulis saxiT, wayenebul braldebebTan dakavSirebiT, magram man 
uari ganacxada Cvenebis micemaze, radganac misi erT-erTi advokati ar 
imyofeboda dakiTxvaze. dakiTxvis Semdgom, 2003 wlis 25 oqtombers 
dRis 3 saaTze gamomZiebelma moTxovniT mimarTa basmanis raionul 
sasamarTlos, raTa ganmcxadebels Sefardeboda winaswari patimroba. 
moTxovna Sedgeboda 9 gverdisagan da ganmcxadeblis mtkicebiT 
winaswar iyo momzadebuli.

27. sasamarTlom ganixila es moTxovna 4 saaTsa da 35 wuTze. 
ganmcxadebels daxmarebas uwevda misi erT-erTi advokati, b-ni dreli. 
gamoZiebelma moiTxova daxuruli samarTalwarmoeba da miuTiTa saqmis 
im masalebze, romelic ar unda gamJRavnebuliyo. dacvis mxarem 
moiTxova sajaro ganxilva, magram sasamarTlom prokuroris 
Suamdgomlobis safuZvelze, miiRo gadawyvetileba mosmena Caetarebina 
daxurul sxdomaze da miuTiTa dacvis mxarisaTvis misi uflebebis 
uzrunvelyofis saWiroebaze. sasamarTlom mousmina prokurors, 
ganmcxadebels da ganmcxadeblis advokats da gamoikvlia saqmis 
masalebSi arsebuli garkveuli dokumentebi, romlebic warmoadgina 
gamoZiebam. dacvis mxarem ganacxada, rom ganmcxadebeli dauyovnebliv 
gamocxadda dakiTxvaze, rodesac igi pirvelad gamoiZaxes 2003 wlis 
ivlisSi da mas ar SeeZlo gamocxadebuliyo meore dakiTxvaze sapatio 
mizezebis gamo, radganac man piradad ar icoda gamoZaxebis Sesaxeb. 
dacva moiTxovda ganmcxadeblis gaTavisuflebas giraos sanacvlod. 
Tumca mTavrobam miuTiTa im faqtze, rom dacvis mxares ar miuTiTebia 
SeTavazebuli giraos odenoba.
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28. mosmenis bolos, romelic grZeldeboda daaxloebiT 5 saaTi, 
sasamarTlom gasca dapatimrebis brZaneba da daeyrdno sisxlis 
samarTlis kodeqsis 108-e muxls (ix. qvemoT “Sesabamisi erovnuli 
kanonmdebloba”). sasamarTlom mokled Camoayaliba ganmcxadeblis 
winaaRmdeg wardgenili braldebebi, mxareebis mier warmodgenili 
argumentacia da saqmis proceduruli istoria. patimrobis Sefardebis 
umTavresi mizezebi Semdegnairad iyo Camoyalibebuli:

“[ganmcxadebeli] braldebulia mZime danaSaulebis CadenaSi, romlisTvisac 
gaTvaliswinebulia 2 welze meti xniT patimroba da romlis Cadenac xdeboda 
sxva pirebTan erTad didi xnis ganmavlobaSi. danaSaulis garemoebebi, 
[ganmcxadeblis] pirovneba da misi Tanamdeboba (iukosis xelmZRvaneli) 
mianiSnebda imaze, rom TavisuflebaSi darCenis SemTxvevaSi, ganmcxadebels 
SesaZloa zegavlena moexdina mowmeebsa da samarTalwarmoebis sxva 
monawileebze, daemala an gaenadgurebina mtkicebulebebi..., an kvlavac Caedina 
danaSauli.

[ganmcxadeblis] Tanamzraxvelebi miemalnen gamoZiebas. [ganmcxadebeli] aseve 
SesaZloa mimalvoda gamoZiebas, radganac mas gaaCnda sazRvargareT 
samogzauro pasporti da fuli sazRvargareTis bankebSi”.

29. sasamarTlom miuTiTa ganmcxadeblis ojaxur mdgomareobaze, mis 
sacxovrbelze moskovSi da mis janmrTelobis mdgomareobaze da 
ganacxada, rom ar arsebobda raime mizezi ganmcxadeblisaTvis ufro 
msubuqi xasiaTis aRkveTis RonisZiebis SerCevisaTvis. rac Seexeba 
ganmcxadeblis mtkicebas, rom gamoZiebas ar warudgenia raime saxis 
mtkicebuleba savaraudo danaSaulebSi mis monawileobasTan 
dakavSirebiT, sasamarTlom Semdegi saxis ganmarteba gaakeTa:

“xsenebuli argumenti... ar unda iqnes ganxiluli arsebiTad, radganac sisxlis 
samarTlis saqme jer kidev winaswari gamoZiebis stadiaSia da sasamarTlos ar 
SeuZlia Tavisi mosazrebis gamoTqma [ganmcxadeblis] braleulobis sakiTxTan, 
braleulobis dadasturebasa Tu b-ni xodorkovskis mier ganxorcielebuli 
qmedebebis samarTlebriv kvalifikaciasTan dakavSirebiT”.

30. sasamarTlos ar ganusazRvria ganmcxadeblis winaswari patimrobis 
vada.

31. 2003 wlis 3 noembers ganmcxadebeli gadadga iukosis ufrosi 
xelmZRvanelis Tanamdebobidan.

32. 5 noembers ganmcxadeblis advokatma gamoZiebas gadasca 
ganmcxadeblis sazRvargareT samogzauro pasportebi.

33. 2003 wlis 6 noembers ganmcxadeblis advokatebma gaasaCivres 
patimrobis brZaneba. sxva sakiTxebTan erTad, isini amtkicebdnen, rom 
argumentebi patimrobis SefardebisaTvis arasakmarisi iyo da 
daxuruli mosmena ukanonod ganxorcielda, xolo ganmcxadebels ki ar 
Caudenia raime saxis danaSauli.
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34. 2003 wlis 11 noembers moskovis saqalaqo sasamarTlom ZalaSi 
datova patimrobis brZaneba. mosmena gaimarTa daxurul sxdomaze, 
ganmcxadeblis dauswreblad, magram sxdomas eswrebodnen misi 
advokatebi. saqalaqo sasamarTlom Semdegi ram ganacxada raionuli 
sasamarTlos argumentaciasTan dakavSirebiT:

“[ganmcxadebeli] flobs gibraltarSi registrirebuli Sps menatep jgufis did 
nawils..., gaaCnia finansuri zegavlena da sargeblobs prestiJiT xelisuflebis 
sajaro organoebsa da kompaniebSi. ganmcxadeblis mier kontrolirebadi 
kompaniebis TanamSromlebi damokidebulni arian masze finansurad da 
sxvagvarad...”

35. saqalaqo sasamarTlom aseve daadgina, rom saqmeSi arsebuli 
masalebi sakmaris mtkicebulebebs Seicavdnen, raTa ganmcxadebelTan 
mimarTebaSi gaCeniliyo eWvi, rom man Caidina savaraudo danaSaulebi. 
sasamarTlom aseve daadgina, rom erovnuli kanonmdebloba iZleoda 
patimrobasTan dakavSirebuli mosmenis daxurulad Catarebis 
SesaZleblobas im mizniT, rom winaswari gamoZiebis masalebis 
konfidencialuroba da braldebulis interesebi yofiliyo daculi. 
arc saqalaqo sasamarTlom ar gansazRvra ganmcxadeblis winaswari 
patimrobis vada.

3. ganmcxadeblis advokatisagan werilobiTi dokumentis amoReba

36. 2003 wlis 10 noembers ganmcxadebels brali waeyena ramodenime 
damatebiTi danaSaulis CadenaSi, maT Soris uflebamosilebis borotad 
gamoyenebaSi, qonebis arakanonierad gamoyenebaSi, gadasaxadebisagan 
Tavis aridebaSi, didi moculobis TaRliTobasa da oficialuri 
dokumentebis gayalbebaSi.

37. 2003 wlis 11 noembers q-nma artiuxovam, ganmcxadeblis erT-erTma 
advokatma, moinaxula igi cixeSi. rodesac igi tovebda cixes, cixis 
guSagebma gaCxrikes igi da CamoarTves xelnaweri, romelic Seicavda 
advokatis mosazrebebs saqmesTan dakavSirebiT, romelic man moamzada 
gasul Rames da aseve CamoarTves samarTlebrivi poziciis dabeWdili 
proeqti b-ni lebedevis saqmesTan dakavSirebiT.

38. mTavrobis Tanaxmad, q-nma artiuxovam miiRo ganmcxadeblisagan 
xelnaweri saxelwodebiT “werilobiTi direqtivebi dacvas”. xsenebuli 
“direqtivebi” Seicavda Semdeg instruqciebs (rogorc Cans mTavroba 
axdenda citirebas xsenebuli xelnaweridan): “uzrunvelyofil iqnes, 
rom b-nma lebedevma uaryofiTi an bundovani pasuxi gasces rtt-Si mis 
monawileobasTan dakavSirebiT, moxdes mowmeebTan gasaubreba 2003 wlis 
6 noembers maT mier micemul CvenebebTan dakavSirebiT, gadamowmdes 
dacvis mxaris mier warmodgenili mowmeebis Cvenebebi da moxdes imis 
uzrunvelyofa, rom isini ar Seicaven raime saxis miniSnebas 
gazraxvasTan dakavSirebiT”. xelnaweri aseve Seicavda direqtivebs 
investirebasTan dakavSirebul saqmianobisa da gadasaxadebis Sesaxeb. 
cixis administraciis TanamSromlebma aseve amoiRes q-ni artiuxovasgan 
16 gverdze dabeWdili dokumenti saxelwodebiT “sisxlis 
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samarTlebrivi winaswari analizi b-ni p.p. lebedevis saqmeSi arsebul 
braldebebTan dakavSirebiT”.

39. mTavrobam warmoadgina 2003 wlis 11 noembriT daTariRebuli 
moxseneba, romelic Seadgina CxrekaSi monawile oficerma. moxsenebis 
Tanaxmad, Cxrekis brZaneba gasca inspeqtorma b-m. moxsenebaSi 
inspeqtori b uTiTebda, rom man ubrZana Cxrekis ganxorcieleba, 
radganac mas gaaCnda sakmarisi safuZveli imis savarudod, rom q-n 
artiuxovas Tan hqonda akrZaluli nivTebi. mTavrobam aseve 
warmoadgina inspeqtor f-s mier Sedgenili moxseneba, romelic 
informacias awvdida zemdgom pirebs imis Sesaxeb Tu rogor dainaxa 
man, rom ganmcxadebelma da q-nma artiuxovam Sexvedrisas “gacvales 
xelnawerebi da gaakeTes maTSi garkveuli Canawerebi”.

40. ganmcxadeblis Tanaxmad, xelnaweri Seadgina q-nma artiuxovam. 
xelnaweri Seicavda Semdeg Canawerebs:

“- kodirovi [ganmcxadeblis Tanamesakne]: elis advokat solovioevis meore vizits;

-unda vimuSaoT winaswar sagamoZiebo izolatorSi arsebuli wesebis darRvevasTan 
dakavSirebuli sanqciebis sakiTxebze (qcevis aqtiuri da pasiuri formebi (mag. 
SimSiloba);

-unda vimuSaoT anazRaurebis miRebis sakiTxze im konsultaciisaTvis, romelic exeba 
sainvesticio saqmianobaSi Cabmuli sxvadasxva kompaniis aqciebis SeZenas;

-xelmowerebis saeqsperto analizi, unda vimuSao am sakiTxze, radganac warmodgenili 
dokumentebi ar aris dednebi aramed aslebi (m.b-s xelmoweris aslis saeqsperto 
analizi);

-kiTxvebis meSveobiT vimuSao Semdeg mowmeebTan dondonovi, vostruxovi, SapoSnikovi 
(dakiTxva 06.11.03 – garemoebebis Sesabamisad);

- rtt-Si monawileobasTan dakavSirebiT lebedevma uaryofiTi (bundovani) pasuxi unda 
gasces; rospromisa da menatepis aRmasruleblebis prerogativa – warmoCindes maTi 
prerogativebis farglebi, rogor xorcieldeba dawinaureba;

- gadamowmdnen dacvis mowmeebi (rospromis yofili menejerebi da administracia, 
menatepis pozicia daaxloebiT 100, Cvenebebis arsi

1. ganzraxvis ararseboba;

2. investirebis meTodebsa da sagadasaxado saqmianobasTan dakavSirebiT 
instruqciebis an rCevebis ar arseboba

aucilebelia Semdegi mowmeebis CvenebebTan dakavSirebiT muSaoba fiodorovi, 
SapoSnikovi, mixail submeri, sagadasaxados xalxi;

sxva – unda ganxorcieldes dasavluri aditoruli da samarTlebrivi firmebis mier 
piradi Semosavlis auditi Semdeg konteqstSi ‘me ufleba maqvs miviRo Semosavali 
aqcionerebis Sexvedraze miRebuli gadawyvetilebis Tanaxmad’ advokati ... saqmeSi”

41. 2003 wlis 25 noembers, ganmcxadeblis advokatebs Seatyobines 
winaswari gamoZiebis damTavrebis Sesaxeb. dacvas mieca 
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xelmisawvdomoba gamoZiebis masalebze, raTa SeZleboda Seeswavla 
isini da momzadebuliyo sasamarTlo sxdomisaTvis.

42. mTavrobam warmoadgina gamomZiebel b-n k-s mier b-ni b-saTvis, 
iusticiis saministros generaluri departamentis ufrosi, Sedgenili 
moxsenebis asli 2003 wlis 11 noembris epizodTan dakavSirebiT. b-nma k-
m Seatyobina b-n b-s q-ni artiuxovasagan amoRebuli xelnaweris 
Sinaarsis Sesaxeb. b-ni k-s Tanaxmad, xelnaweri Seicavda dacvis 
gundisaTvis gagzavnil ganmcxadeblis instruqciebs, romelic exeboda 
dacvis taqtikas da kerZod miznad isaxavda b-n lebedevTan, 
ganmcxadebelTan erTad TanabraldebulTan, koordinacias. b-ni k-s 
Tanaxmad ganmcxadebeli karnaxobda q-n artiuxovas Tu ra unda Caewera. 
b-nma k-m daaskvna, rom xsenebul xelnawers gaaCnda mtkicebulebiTi 
Rirebuleba ganmcxadeblis winaaRmdeg warmoebul sisxlis samarTlis 
saqmeSi.

4. patimrobis meore brZaneba (2003 wlis 23 dekemberi)

43. 2003 wlis 28 noembers dacvis mxarem SuamdgomlobiT mimarTa 
generalur prokurors da moiTxova aRkveTis RonisZiebis Secvla im 
motiviT, rom winaswari gamoZieba damTavrda da radganac yvela mowme 
daikiTxa imis Teoriuli Sansic aRar rCeboda, rom ganmcxadebeli 
Caereoda marTlmsajulebis jerovnad ganxorcielebaSi. dacvis mxare 
aseve amtkicebda, rom ar arsebobda raime mizezi imis dasajereblad, 
rom ganmcxadebeli ganaaxlebda savaraudo danaSaulebriv qmedebebs an, 
rom igi miemaleboda marTlmsajulebas. dacvis mxarem aseve SesTavaza 
gamoZiebas garantiebi da girao. 2003 wlis 3 dekembers gamoZiebam uaryo 
gaTavisuflebasTan dakavSirebuli Suamdgomloba.

44. 2003 wlis 17 dekembers gamoZiebam moTxovniT mimarTa basmanis 
sasamarTlos ganmcxadeblis winaswari patimrobis 2004 wlis 30 
martamde gagrZelebasTan dakavSirebiT. gamoZiebam miuTiTa 
“[ganmcxadeblis] erT erTi advokatisagan amoRebul xelnawerze, 
romelic Seicavda b-ni xodorkovskis instruqciebs gamoZiebis 
mowmeebze zewolis ganxorcielebis Taobaze”. savaraudod prokurori 
uTiTebda q-ni artiuxovasagan amoRebul xelnawerze. patimrobis 
gagrZelebasTan dakavSirebuli prokuroris Suamdgomloba 
moculobiTi da dasabuTebuli iyo; Suamdgomloba 300 gverds aWarbebda

45. 2003 wlis 19 dekembris paraskev saRamos ganmcxadeblis advokatebma 
Seityves, rom sasamarTlo Suamdgomlobas ganixilavda 2003 wlis 22 
dekembers orSabaT dilas 10 saaTze. advokatebs ar miuRiaT moTxovnis 
asli mosmenamde.

46. mosmena daiwyo 2003 wlis 22 dekembers SuadRis 3 saTsa da 05 wuTze. 
dacva iTxovda mosmenis gadadebas 24 dekembrisaTvis, magram 
sasamarTlom xsenebuli moTxovnis sapasuxod advokatebs mxolod 2 
saaTiani vada misca poziciis mosamzadeblad. xsenebuli 2 saaTis 
ganmavlobaSi advokatebi rCebodnen sasamarTlo darbazSi da badragis 
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da sasamarTlos TanamSromlebis TandaswrebiT iRebdnen instruqciebs 
gisosebs miRma myofi ganmcxadeblisagan.

47. sasamarTlom gadawyvita daxuruli sxdoma gaemarTa. ganmcxadeblis 
advokatebi xsenebulis winaaRmdegni iyvnen da uTiTebdnen 
gansakuTrebiT ki im faqtze, rom generalurma prokurorma adre 
sajarod ganacxada, rom ganmcxadeblis saqmeSi ar moipoveboda raime, 
rac aucilebels gaxdida mosmenis daxurul sxdomaze gamarTvas. 
sasamarTlom yovelgvari dasabuTebis gareSe uaryo ganmcxadeblis 
moTxovna, rom mosmena Ria sxdomaze Catarebuliyo.

48. mosmenis ganmavlobaSi dacvam warmoadgina dokumentebi im 
mosazrebis gasamyareblad, rom ganmcxadebeli aRar iyo iukosis 
gamgeobis wevri, rom igi aRar flobda aqciebs iukosSi an sxva 
kompaniebSi, romlebic, gamoZiebis mtkicebiT, Cabmulni iyvnen savaraudo 
afioraSi da rom mis dakavebamde ganmcxadebeli mudmivad cxovrobda 
moskovis regionSi. xsenebulis safuZvelze dacva amtkicebda, rom 
ganmcxadebeli ar miimaleboda. Tumca, sasamarTlom uari ganacxada 
dacvis mxaris mier wardgenili dokumentebis ganxilvaze.

49. 2003 wlis 22 dekembris saRamos mosmena gadaido. mosmena ganaxlda 
2003 wlis 23 dekembers. im dRes dacvam moipova gamoZiebis mier 
patimrobis gagrZelebasTan dakavSirebiT wardgenili moTxovnis asli. 
amave dros gamoZiebam sasamarTloSi waradgina damatebiTi 
mtkicebulebebi, maT Soris q-ni artiuxovasagan amoRebuli xelnaweri. 
sasamarTlom mticebulebad miiRo q-ni a-s xelnaweri. dacvam moiTxova 
mosmenis 1 dRiT gadadeba, raTa Seeswavla xsenebuli dokumentebi. 
dacva aseve asaCivrebda maT dasaSvebobas da acxadebda, rom 
dokumentebis mopoveba moxda advokatisa da klientis komunikaciis 
konfidencialurobis darRveviT. dacvis mxare aseve acxadebda, rom mas 
ar gaaCnda sakmarisi informacia xsenebuli dokumentis warmomavlobis 
Sesaxeb. Tumca, sasamarTlom daadgina, rom sxdomis 1 saaTiT gadadeba 
sakmarisi iqneboda.

50. meore dRes ganmcxadeblis warmomadgenelma, q-nma moskalenkom, 
TxovniT mimarTa sasamarTlos 1 dRiT gadaedo mosmena, raTa dacvis 
mxares miscemoda SesaZlebloba Seeswavla gamoZiebis mier wardgenili 
axali masalebi. sasamarTlom brZana saaTnaxevriani Sesveneba, magram 
uari ganacxada meore dRemde mosmenis gadadebaze.

51. 2003 wlis 23 dekembers, sasamarTlom gaaxangrZliva patimroba 2004 
wlis 25 martamde ZiriTadad imave argumentebze dayrdnobiT, romelsac 
daeyrdno adreul etapze. raionulma sasamarTlom ganixila 
ganmcxadeblis ojaxuri mdgomareoba da “piradi Tavdebobebi”, 
romelSic mas Caudgnen ramodenime piri da romlebic iZleodnen 
ganmcxadeblis marTlmsajulebis winaSe gamocxadebis garantias. 
Tumca, xsenebulma elementebma ver daarwmunes raionuli sasamarTlo, 
rom SesaZlebeli iyo ganmcxadeblis gaTavisufleba. raionulma 
sasamarTlom miuTiTa im faqtze, rom ganmcxadeblis savaraudo 
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Tanamzraxvelebi miemalnen marTlmsajulebas da rom ganmcxadebeli 
kvlavac akontrolebda im biznes struqturebs, romlebic mxilebul 
iqnen savaraudod danaSaulis CadenaSi. Sesabamisad sasamarTlos azriT 
ganmcxadebels SeeZlo maTi gamoyeneba danaSaulebrivi saqmianobis 
gasagrZeleblad an im mowmeebze zegavlenis mosaxdenad, romlebic 
muSaobdnen am struqturebSi. sasamarTlom aRniSna, rom ganmcxadebels 
gaaCnda ucxouri pasporti da piradad, iseve rogorc sando kompaniebis 
meSveobiT, flobda aqciebs ucxour kompaniaSi. garda amisa, 
sasamarTlom ganacxada, rom ganmcxadebeli Seecada zewola 
ganexorcielebina mowmeebze. sasamarTlo Tavis argumentaciaSi 
pirdapir ar uTiTebda q-n a-s xelnawerze, Tumca man es moixsenia, 
rodesac gaakeTa prokuraturi argumentaciis mokled Camoyalibeba. 
sasamarTlom aseve moixsenia Semdgomi sagamoZiebo moqmedebebis 
Catarebis aucilebloba. sasamarTlom daaskvna, rom gaTavisuflebis 
SemTxvevaSi ganmcxadebels SeeZlo mimalvoda marTlmsajulebas, 
zewola moexdina mowmeeebze da gaegrZelebina Tavisi saqmianoba.

52. 2003 wlis 30 dekembers ganmcxadeblis advokatebma gaasaCivres 
xsenebuli gadawyvetileba. 2004 wlis 14 ianvars saCivari Sevida 
moskovis saqalaqo sasamarTloSi pirveli instanciis sasamarTlodan.

53. 2004 wlis 15 ianvars moskovis saqalaqo sasamarTlom ZalaSi datova 
pirveli instanciis sasamarTlos mier gamotanili gadawyvetileba. 
moskovis saqalaqo sasamarTloSi mosmena gaimarTa sajarod da mas 
eswrebodnen ganmcxadeblis advokatebi. ganmcxadebeli ar eswreboda am 
mosmenas. xsenebuli momentidan ganmcxadeblis saqmeSi patimrobasTan 
dakavSirebuli mosmenebi sajarod imarTeobda. 2004 wlis 15 ianvris 
gadawyvetilebaSi moskovis saqalaqo sasamarTlom inter alia ganacxada, 
rom pirveli insanciis sasamarTlos winaSe wardgenili iyo 
mtkicebulebebi, romlebic mowmobdnen, rom ganmcxadebelma scada 
zewolis ganxorcieleba mowmeeebze.

5. patimrobis mesame brZaneba (2004 wlis 19 marti)

54. daudgenel dRes, gamoZiebam moTxovniT mimarTa basmanis raionul 
sasamarTlos ganmcxadeblisaTvis patimrobis gagrZelebasTan 
dakavSirebiT im motiviT, rom ganmcxadebels esaWiroeboda ufro meti 
dro sagamoZiebo masalebis Sesaswavlad. Tavisi moTxovnis 
gasamyareblad prokurorma Tavis argumentaciaSi axsena “erT-erTi 
braldebulisagan xelnaweris amoReba, romelic Seicavda 
xodorkovskis instruqciebs gamoZiebis mowmeebze zewolis 
ganxorcielebasTan dakavSirebiT”.

55. 2004 wlis 19 marts sasamarTlom gamarTa mosmena. dacvis advokatebi 
Ciodnen, rom maT ver SeZles ganmcxadeblis ganmartoebiT monaxuleba, 
raTa mieRoT instruqciebi, radganac ganmcxadebels mxolod procesis 
dRes Seatyobines misi gamarTvis Sesaxeb da Sesabamisad mas ar hqonda 
sakmarisi dro Tvali gadaevlo prokuroris mier wardgenili axali 
masalebisaTvis. Tavad advokatebma procesis Sesaxeb Seityves wina dRes 
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da moiTxoves misi 3 dRiT gadadeba. advokatebma aseve warudgines 
sasamarTlos xelnawerTan dakavSirebuli eqspertis analizi, romelic 
adasturebda, rom q-ni a-sgan amoRebuli dokumenti mis mierve iyo 
dawerili da ar yofila dawerili ganmcxadeblis mier. dacva aseve 
acxadebda, rom ganmcxadebeli ar miimaleboda. xsenebuli pretenziis 
gasamyareblad, dacva uTiTebda erT-erT Tanabraldebul b-n k-ze, 
romelmac xeli moawera valdebulebas ar daetovebina sacxovrebeli 
qalaqi da SemdgomSi ar miimala. dacva uTiTebda im faqtze, rom 
ganmcxadeblis pasportebi gadaeca gamoZiebas da rom misi ojaxi kidev 
erTxel sTavazobda gamoZiebas giraos Setanas. dacvis azriT absurdi 
iyo is mosazreba, rom gancmxadebeli gaagrZelebda danaSaulebriv 
saqmianobas, radganac igi ar iyo braldebuli Zaladobriv danaSaulSi, 
aramed brali hqonda wayenebuli ekonomikuri danaSaulis CadenaSi: 
misTvis SeuZlebeli iqneboda aseTi danaSaulebis Cadena Tuki mas 
giraos sanacvlod gaaTavisuflebdnen da Sina patimrobas miusjidnen. 
gamoZieba SeewinaaRmdega ganmcxadeblis giraos sanacvlod 
gaTavisuflebasa da Sina patimrobas.

56. saqmis masalebis Seswavlisa da mxareebis poziciis mosmenis 
Semdgom, sasamarTlom gaaxangrZliva patimroba 2004 wlis 25 maisamde 
ZiriTadad imave argumentaciiT, rac adre hqonda. Tavisi daskvnis 
gasamyareblad, sasamarTlom miuTiTa im faqtze, rom ganmcxadeblis 
zogierTma Tanamzraxvelma datova ruseTi, rom ganmcxadebels gaaCnda 
ramodenime sazRvargareT samogzauro pasporti, rom igi flobda 
ucxouri kompaniebis aqciebis mniSvnelovan wils da rom igi Seecada 
zewola ganexorcielebina braldebis mowmeebze. sasamarTlom aseve 
miuTiTa im faqtze, rom garkveuli mowmeebi damokidebulni iyvnen 
ganmcxadebelze. Tumca patimrobis brZanebaSi sasamarTlos ar 
miuTiTebia im safrTxeze, rom gaTavisuflebis SemTxvevaSi 
ganmcxadebeli kvlavac Caidenda danaSauls. raionulma sasamarTlom 
daadgina, rom patimrobis Secvla piradi TavdebobiT SeuZlebeli iyo, 
radgan sasamarTlos ar gaaCnda uflebamosileba mieRo aseTi 
gadawyvetileba sisxlis samarTlis saproceso kodeqsis 109-e muxlis 
Tanaxmad.

57. mTavroba amtkicebda, rom 2004 wlis 19 martis patimrobis 
brZanebasTan dakavSirebuli ganmcxadeblis saCivrebi, raionulma 
sasamarTlom miiRo 25 marts (b-ni padvas saCivari) da 2004 wlis 2 
april (q-ni moskalenkos saCivari). 2004 wlis 27 aprils raionulma 
sasamarTlom saqmis masalebi gadagzavna moskovis saqalaqo 
sasamarTloSi. mxareebs ecnobaT saapelacio sasamarTloSi sxdomis 
gamarTvis TariRisa da adgilis Sesaxeb. 12 maiss moskovis saqalaqo 
sasamarTlom ZalaSi datova 2004 wlis 19 martis gadawyvetileba.

6. 2004 wlis 20 maisisa da 8 ivnisis patimrobis brZanebebi; 2004 wlis 16 
ivniss wardgenili Suamdgomloba gaTavisuflebasTan dakavSirebiT
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58. 2004 wlis 14 maiss gamoZiebam saqme gansaxilvelad waradgina 
mesCanskis raionul sasamarTloSi.

59. 2004 wlis 20 maiss mesCanskis raionulma sasamarTlom gadawyvita 
saqmeze winaswari mosmenis gamarTva da brZana ganmcxadeblis 
patimrobaSi datoveba. sasamarTlom gadawyvetileba miiRo daxurul 
sxdomaze da mas ar eswrebodnen arc ganmcxadebeli, arc misi 
advokatebi da arc braldebis mxare. aranairi mizezi ar yofila 
warmodgenili gangrZobad patimrobasTan dakavSirebiT, iseve rogorc 
ar gansazRvrula patimrobis periodi.

60. 2004 wlis 26 maiss ganmcxadeblis erT-erTma advokatma, q-nma 
moskalenkom, gaasaCivra 2004 wlis 20 maisis gadawyvetileba. Inter alia 
igi Cioda, rom patimrobasTan dakavSirebuli mosmena gaimarTa 
ganmcxadeblisa da misi advokatebis dauswreblad da rom patimrobis 
gaxangrZlivebis brZaneba ar iyo dasabuTebuli. braldebis mxarisagan 
Sesabamisi pasuxis miRebis Semdgom, mesCanskis raionulma sasamarTlom 
saapelacio saCivari gadaugzavna moskovis saqalaqo sasamarTlos. 2004 
wlis 20 maisis gadawyvetilebasTan dakavSirebiT ganmcxadeblis 
saCivari uaryo moskovis saqalaqo sasamarTlom 2004 wlis 21 ivniss. 
rogorc Cans arc ganmcxadebeli da arc misi advokatebi ar 
eswrebodnen 2004 wlis 21 ivnisis mosmenas. mTavrobis Tanaxmad uwyeba 
gaegzavna ganmcxadeblis 6 advokats; Tumca uwyeba ar gaegzavna q-n 
moskalenkos, radganac misi advokatis rwmunebuleba ar aZlevda mas 
uflebas warmoedgina ganmcxadebeli saapelacio sasamarTlos winaSe. 
mTavrobas ar warmoudgenia uwyebebis aslebi. moskovis saqalaqo 
sasamarTlom daadgina, rom 2004 wlis 20 maisis gadawyvetileba 
gamoitana kompetenturma sasamarTlom Sesabamisi kanonmdeblobis 
Tanaxmad. saqalaqo sasamarTlos ar daukonkretebia patimrobis 
gagrZelebis mizezebi.

61. saqmis ganmxilvel sasamarTloSi winaswari mosmena gaimarTa 2004 
wlis 28 maissa da 8 ivniss. am ukanasknel dRes sasamarTlom gadawyvita 
sasamarTlo ganxilva gaexsna 2004 wlis 16 ivniss da erTmaneTTan 
gaeerTianebina gancmxadeblisa da b-ni lebedevis saqmeebi. sasamarTlom 
aseve brZana, rom ganmcxadebeli unda darCeniliyo patimrobaSi 
sasamarTlo samarTalwarmoebis ganmavlobaSi. aranairi dasabuTeba ar 
yofila sasamarTlos mier warmodgenili da sasamarTlos ar 
daukonkretebia patimrobis vada. q-nma moskalenkom gaasaCivra 
xsenebuli gadawyvetileba, da inter alia Cioda, rom ganmcxadeblis 
dapatimrebasTan dakavSirebuli 2004 wlis 8 ivnisis gadawyvetileba ar 
yofila dasabuTebuli. 2004 wlis 29 ivliss moskovis saqalaqo 
sasamarTlom ZalaSi datova 2004 wlis 8 ivnisis brZaneba. saqalaqo 
sasamarTlom Tavis gadawyvetilebaSi miuTiTa, rom man ganixila saqmis 
masalebi, gamoikvlia mxareTa argumentacia da daaskvna, rom pirveli 
instanciis sasamarTlos mier miRebuli patimrobis brZaneba ar 
arRvevda sisxlis samarTlis saproceso kanonmdeblobas. saqalaqo 
sasamarTlom aseve miuTiTa, rom saqmeSi arsebuli masalebis 
gaTvaliswinebiT, pirveli instanciis sasamarTlom ver aRmoaCina raime 
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mizezebi sasamarTlo samarTalwarmoebis ganmavlobaSi aRkveTis 
RonisZiebis SecvlasTan dakavSirebiT. ganmcxadeblis Tanaxmad, q-nma 
moskalenkom ver SeZlo monawileoba mieRo mosmenaSi avadmyofobis 
gamo. Tumca, ganmcxadebeli da misi ramodenime advokati, iseve rogorc 
b-ni lebedevis advokatebi, eswrebodnen mosmenas.

62. 2004 wlis 16 ivniss, rodesac daiwyo sasamarTlo ganxilva, 
ganmcxadeblis advokatma TxovniT mimarTa sasamarTlos, raTa mas 
gaeTavisuflebina patimrobidan gancmxadebeli, radganac igi ukanono 
patimrobaSi imyofeboda. sasamarTlom ar daakmayofila es moTxovna. 
Tavis gadawyvetilebaSi sasamarTlom daadgina, rom gamoZiebis 
ganmavlobaSi patimrobis Sefardeba da misi gagrZeleba moxda basmanis 
raionuli sasamarTlos mier. mesCanskis raionulma sasamarTlom Tavi 
arakompetenturad CaTvala, raTa gadaemowmebina sxva sasamarTlos mier 
miRebuli patimrobis gadawyvetilebebi. garda amisa, mesCanskis 
raionulma sasamarTlom ganacxada, rom 2004 wlis 20 maiss, gamoZiebis 
mier saqmis sasamarTloSi warmarTvis Semdgom, man ZalaSi datova 
aRkveTis RonisZieba, romelic ganmcxadebels adreul etapze Seefarda. 
sasamarTlom xsenebuli gadawyvetileba ZalaSi datova 2004 wlis 8 
ivniss. es gadawyvetilebebi ar gauqmebula da patimrobis adre 
miRebuli gadawyvetilebebis kanonierebis ganxilva SeeZlo mxolod 
saapelacio sasamarTlos. sasamarTlom daaskvna, rom man ver aRmoaCina 
raime saxis “sakanonmdeblo darRveva, romelic ganmcxadeblis 
patimrobas ukanonos gaxdida.”

63. q-nma moskalenkom gaasaCivra xsenebuli gadawyvetileba, magram 2004 
wlis 29 ivliss, moskovis saqalaqo sasamarTlom ZalaSi datova orive 
zemoxsenebuli gadawyvetileba da imave sasamarTlos mier miRebuli 
2004 wlis 8 ivnisis gadawyvetileba (ix. zemoT).

7. 2004 wlis 1 noembris, 2005 wlis 28 ianvrisa da 2005 wlis 24 martis 
patimrobis brZanebebi

64. daudgenel dRes gamoZiebam moTxovniT mimarTa sasamarTlos, raTa 
mas gaegrZelebina ganmcxadeblis patimroba im motiviT, rom 
sasamarTlo ganxilva grZeldeboda.

65. 2004 wlis 1 noembers mesCanskis raionulma sasamarTlom gamarTa 
sajaro mosmena, romelsac eswrebodnen ganmcxadebeli da misi 
advokatebi. mosmenis dros ganmcxadeblis advokatebma TxovniT 
mimarTes sasamarTlos, raTa mas ganexila aRkveTis alternatiuli 
RonisZiebis sakiTxi. mxareebis argumentaciis ganxilvis Semdgom, 
raionulma sasamarTlom gauxangrZliva ganmcxadebels winaswari 
patimroba 2005 wlis 14 Tebervlamde, ZiriTadad imave mizezebis gamo, 
romlebsac daeyrdno basmanis sasamarTlo adreul etapze, winaswari 
gamoZiebisas (Tumca ar uxsenebia ganmcxadeblis sazRvargareT 
arsebuli qoneba). patimrobis brZaneba mianiSnebda imaze, rom arsebobda 
imis safrTxe, rom ganmcxadebeli Seecdeboda zewola moexdina 
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mowmeebze da Sesabamisad patimroba rCeboda erTaderT Sesaferi 
aRkveTis RonisZiebad.

66. 2004 wlis 9 noembers ganmcxadebelma gaasaCivra patimrobis 
gagrZelebis brZaneba. moskovis saqalaqo sasamarTlom 2004 wlis 1 
dekembers saCivari uaryo.

67. 2005 wlis 28 ianvars mesCanskis raionulma sasamarTlom gaugrZela 
ganmcxadebels winaswari patimroba 2005 wlis 14 maisamde da gaimeora 
adreul gadawyvetilebebSi mocemuli mizezebi. kerZod sasamarTlom 
gaimeora, rom ganmcxadebelma scada saqmeSi arsebul mowmeeebze 
zewolis ganxorcieleba, rom bevri mowme muSaobda masTan 
dakavSirebul kompaniebSi, rom ganmcxadebels gaaCnda saerTaSoriso 
kavSirebi da rom masTan dakavSirebulma sxva eWvmitanilma pirebma 
datoves ruseTi.mosmenis dros ganmcxadeblis advokatebma moiTxoves 
sasamarTlosagan alternatiuli aRkveTis RonisZiebis sakiTxis 
ganxilva. ganmcxadeblis mier am gadawyvetilebasTan dakavSirebiT 
Setanili saCivari uaryo moskovis saqalaqo sasamarTlom 2005 wlis 17 
Tebervals.

68. 2005 wlis 24 marts sasamarTlom gauxangrZliva ganmcxadebels 
winaswari patimroba 2005 wlis 14 ivlisamde ZiriTadad imave mizezebze 
dayrdnobiT. patimrobis brZanebaSi raionulma sasamarTlom aRniSna, 
rom im droisaTvis orive mxarem daasrules mtkicebulebebis 
warmodgena da samarTalwarmoeba gadadioda kamaTis etapze, romelsac 
Semdgom moyveboda braldebulis saboloo sityva da sasamarTlo 
TaTbiri. Tumca kvlavac SesaZlebeli iyo, rom sasamarTlos, 
saWiroebis SemTxvevaSi, ganeaxlebina mtkicebulebebis ganxilva. garda 
amisa, sasamarTlom miiCina, rom sasamarTlo kamaTs, saboloo sityvas 
da mosamarTleTa TaTbirs SeeZlo didi dro waeRo, saqmis sirTulidan 
da mxareTa raodenobidan gamomdinare. ganmcxadeblis mier xsenebuli 
gadawyvetilebis gasaCivreba aseve warumatebeli aRmoCnda, radganac 
moskovis saqalaqo sasamarTlom uaryo saCivari 2005 wlis 21 aprils.

69. 2005 wlis 31 maiss ganmcxadebeli braleulad scnes mis winaaRmdeg 
wardgenil braldebebSi da sasjelis saxiT ganusazRvres 9 wliani 
patimroba. 2005 wlis 22 seqtembers moskovis saqalaqo sasamarTlom 
ZiriTad nawilSi ZalaSi datova ganaCeni da braldebis mxolod 
ramodenime epizodi amoiRo saqmidan da sasjeli Seamcira 8 wlamde. 
garkveuli xnis Semdgom ganmcxadebeli gadaiyvanes Citas regionSi 
mdebare gamosasworebel koloniaSi, sadac igi amJamadac ixdis 
sasjels.

d. patimrobis pirobebi; kavSiri ganmcxadeblis advokatTan

1. #99/1 da #77/1 winaswari patimrobis cixeebSi arsebuli pirobebi

70. 2003 wlis 25 dan 27 oqtombramde, ganmcxadebeli patimrobaSi 
imyofeboda moskovSi mdebare #77/1 winaswari patimrobis cixeSi, 
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romelic cnobilia “matroskaia tiSinas” saxeliT. 2003 wlis 27 
oqtombridan 2005 wlis 8 agvistomde ganmcxadebeli patimrobaSi 
imyofeboda moskovSi mdebare #99/1 winaswari patimrobis cixeSi, 
romelic Seadgens “matroskaia tiSinas” specialur bloks. amis 
Semdgom sasjelaRsrulebis koloniaSi gadayvanamde ganmcxadebeli 
isev patimrobaSi imyofeboda #77/1 winaswari patimrobis cixeSi. 2005 
wlis 9 oqtombers sasjelis mosaxdelad ganmcxadebeli gadaiyvanes 
Citas regionSi mdebare qalaq krasnokamenskis FGU IK-10 
sasjelaRsrulebis koloniaSi.

(a) ganmcxadeblis versia

71. ganmcxadebelma aRniSna, rom 2003 wlis 27 oqtombridan 2005 wlis 18 
ivnisamde igi imyofeboda 501-e, 503-e da 506-e saknebSi. xsenebul saknebSi 
gamyofi kedeli, romelic tualets yofda saknisagan, ar iyo 85 sm-ze 
maRali. ganmcxadebeli irwmuneboda, rom gamyofi kedeli ar iyo im 
simaRlis, rom uzrunveleyo tualetiT sargeblobisas ganmartoeba. igi 
irwmuneboda, rom tualeti ar iyo gamoyofili an izolirebuli da 
Sesabamisad sakanSi myofi patimrebi xedavdnen da esmodaT yvelaferi, 
rac tualetSi xdeboda. tualetidan momavali suni, vrceldeboda 
sakanSi. ganmcxadebels aseT pirobebSi uxdeboda sakanSi sakvebis 
miReba. cixis administracia ar uzrunvelyofda tualetis saknisagan 
gamoyofas Tundac fardiT. ganmcxadebelma aRniSna, rom aranairi 
farda (an fardis magvari) ar Canda 501, 503 da 506 saknebis fotoebze, 
romlebic waradgina mTavrobam. ganmcxadeblis sawoli Zalian axlos 
mdebareobda unitazisagan. mxolod 2005 wlis 18 ivniss, sasamarTlo 
ganxilvis damTavrebisa da patimris msjavrdebis Semdgom, gadaiyvanes 
ganmcxadebeli garemontebul 610-e sakanSi, romelSic gamyofi kedeli 
175 sm simaRlis iyo.

72. ganmcxadeblis Tanaxmad, #99/1 winaswari patimrobis cixeSi misi 
sakani gankuTvnili iyo 5 patimarisaTvis. amgvarad, yovel patimarze 
modioda 4 kvadratuli metri. sakanSi amave dros unda 
gaviTvaliswinoT, rom iyo sawolebi, samuSao magida, romelsac 
patimrebi sasadilodac iyenebdnen, tualetis unitazi da xelsabani. 
ganmcxadebeli aseT sakanSi imyofeboda dRe-RameSi 23 saaTis 
ganmavlobaSi TiTqmis 2 wlis manZilze. #77/1 winaswari patimrobis 
cixeSi, ganmcxadebeli sakans iyofda 15 sxva pirTan erTad.

73. zafxulSi saknebSi, romlebSic ventilacia ar iyo, Zalian cxeboda 
– temperature aRwevda 30 gradusze mets – xolo zamTarSi ki Zalian 
cioda – da temperature ecemoda daaxloebiT 18 gradusamde. 
ventilaciis ar arseboba gansakuTrebiT mZime iyo ganmcxadeblisaTvis, 
radganac igi ar eweoda da mudmivad uxdeboda Tambaqos gamonabolqvis 
ynosva. mravali dRis ganmavlobaSi ganmcxadebels ar SeeZlo 
esargebla erT saaTiani gaseirnebiT, radganac mas uxdeboda 
sasamarTlo sxdomaze yofna. ufro metic, saseirno areali 
ganTavsebuli iyo cixis Tavze sxvenSi. amitomac, ganmcxadebels 
arasodes hqonia SesaZlebloba esunTqa sufTa haeri aseTi seirnobisas. 
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garkveuli saseirno arealis sidide Zalian patara iyo: 12-dan 16 
kvadratul metramde. garda amisa, ganmcxadebels mxolod kviraSi 
erTxel eZleoda Sxapis miRebis SesaZlebloba.

74. ganmcxadebeli aseve acxadebda, rom xelisuflebis organoebi 
mudmivad uars eubnebodnen damoukidebel damkvirveblebs, raTa maT 
ganexorcielebinaT patimrobis pirobebis inspeqtireba. magaliTad 
xelisuflebis organoebma uari ganucxades evropis sabWos 
saparlamento asambleis specialur momxsenebels, raTa mas 
moenaxulebina ganmcxadebeli; cixis ufrosma uari uTxra ruseTis 
parlamentis wevrs ganmcxadeblis monaxulebasa da misi patimrobis 
inspeqtirebaze. 2004 wlis 22 ianvars ruseTis parlamentis wevrma b-nma 
stoliarovma, TxovniT mimarTa #IZ-99/1 maSindel ufross, raTa mas 
ufleba daerTo “mixeil borisis Ze xodorkovskis patimrobis 
pirobebis” inspeqtirebaze. rusuli kanonmdeblobis Tanaxmad, 
parlamentis wevrebs SeuzRudavi uflebamosileba gaaCniaT Sevidnen 
winaswari patimrobis cixeebsa da sasjelaRsrulebis koloniebSi. 
Tumca, rodesac b-ni stoliarovi mivida winaswari patimrobis cixeSi 
2004 wlis 30 ianvars, winaswari patimrobis cixis ufrosma ukanonod 
uTxra mas uari ganmcxadeblis monaxulebaze. garda amisa, 
ganmcxadebels uari ganucxades misi eqimis naxvaze mis gastritis 
problemebTan dakavSirebiT.

75. 2004 wlis 9 noembers da 2005 wlis 7 Tebervals, moskovis saqalaqo 
sasamarTloSi Setanil saCivrebSi, romlebiTac ganmcxadebeli 
asaCivrebda 2004 wlis 1 noembris da 2005 wlis 28 ianvris patimrobis 
sasamarTlo samarTalwarmoebis ganmavlobaSi gaxangrZlivebis 
gadawyvetilebebs, ganmcxadebeli aRwerda misi patimrobis arasaTanado 
pirobebs. 2004 wlis 1 dekembers da 2005 wlis 17 Tebervals, moskovis 
saqalaqo sasamarTlom uaryo ganmcxadeblis saCivrebi. xsenebuli 
gadawyvetilebebi ar Seicavdnen raime saxis analizs ganmcxadeblis 
pretenziebTan dakavSirebiT, romlebic exeboda patimrobis pirobebs. 
ganmcxadebeli aseve aRwerda Tavisi patimrobis pirobebs sakasacio 
saCivarSi, romliTac man gaasaCivra mesCanskis raionuli sasamarTlos 
2005 wlis 31 maisis ganaCeni.

(b) mTavrobis versia

76. mTavrobis Tanaxmad, #IZ-77/1 winaswari patimrobis cixeSi, 
ganmcxadebeli patimrobaSi imyofeboda 276-e da 144-e saknebSi. 276-e 
sakani, romelSic ganmcxadebeli moaTavses miyvanidan 3 dRis 
ganmavlobaSi iyo 20.44 kv.m farTis. ganmcxadebeli patimrobaSi 
imyofeboda 4 sxva pirTan erTad. sakani #144 iyo 52.7 kv.m. 
ganmcxadebeli am sakanSi patimrobaSi imyofeboda 2005 wlis 8 
agvistodan 2005 wlis 9 oqtombramde 13 sxva pirTan erTad.

77. #99/1 winaswari patimrobis cixeSi saknebi aseve ar iyo 
gadatvirTuli. #99/1 winaswari patimrobis cixeSi ganmcxadebels 
piradi sawoli da 4.4-5.9 kv.m piradi farTi hqonda yovel sakanSi, sadac 
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igi imyofeboda patimrobaSi. mTavrobam warmoadgina moxseneba, romelic 
mianiSnebda arsebul farTsa da sawolebze yovel sakanSi, sadac 
ganmcxadebeli iyo dakavebuli. mTavrobis mier warmodgenili 
informaciis Tanaxmad, saSualod saknis farTi iyo 3 metri 5 metrze. 
ganmcxadebeli patimrobaSi imyofeboda 501, 503 da 506 saknebSi. 2005 
wlis 18 ivniss, ganmcxadebeli gadaiyvanes 610-e garemontebul sakanSi.

78. TiToeul sakanSi iyo fanjara, denis ganaTeba, cxeli da civi 
wyali, xelsabani da unitazi. marTalia denis ganaTeba CarTuli iyo 
Ramis ganmavlobaSic, magram ufro dabal doneze vidre dRis 
ganmavlobaSi. tualeti gamoyofili iyo saknidan 175 sm simaRlis 
kedliT (610 sakanSi) da 85 sm kedliT (501, 503, 506 saknebSi) imgvarad, 
rom piri, romelic iyenebda tualets ver daenaxaT mis Tanamesakneebs 
an saknis karebSi Catanebuli saTvalTvalo fanjridan. mTavrobam 
warmoadgina saknis fotoebi, romlebSic ganmcxadebeli iyo 
moTavsebuli da aseve tualetis kuTxis fotoebi. ganacxadis arsebiTad 
gansaxilvelad miRebis Semdgom warmodgenil argumentaciaSi, mTavroba 
aRniSnavda, rom tualetisa da saknis gamyofi kedeli sul mcire 1 
metris simaRlis iyo.

79. garda standartuli avejisa (narebi, skamebi, magida, sakvebis 
Sesanaxi, sakidi, nagvis urna, da xelsabani) yvela sakanSi ganTavsebuli 
iyo televizori, macivari, eleqtro Caidani da ventilatori. saknebi 
jerovnad Tbeboda da xdeboda maTi ventilacia gaRebuli fanjrebis 
meSveobiT da Sida ventilaciis sistemis meSveobiT, romlebic mudmivad 
muSaobda. saknebis inspeqtireba yoveldRiurad xorcieldeboda cixis 
administarciis TanamSromlebis mier, romlebic amowmebdnen yvela 
sistemis jerovnad funqcionirebas. ganmcxadebels ar ganucxadebia 
raime pretenzia patimrobis sakanSi arsebul temperaturasa Tu 
ventilaciasTan dakavSirebiT.

80. ganmcxadebeli uzrunvelyofili iyo sawolis TeTreuliTa da 
WurWliT. mas ufleba hqonda esargebla sakuTari sawolis TeTreuliT.

81. ganmcxadebels SeeZlo esargebla yoveldRiurad erT saaaTiani 
gaseirnebiT aTidan erT erT ezoSi, romlebsac hqonda rkinis Weri da 
skamebi. rodesac igi mohyavdaT xolme winaswari patimrobis cixeSi 
sasamarTlo mosmenebis Semdgom, mas ar SeeZlo evarjiSa. mTavrobis 
mier warmodgenili informaciis Tanaxmad #99/1 winaswari patimrobis 
cixes gaaCnda 10 saserno ezo (romelTagan yvelaze mcire iyo 15.9 kv.m 
xolo yvelaze didi ki 36.6 kv.m saSualo farTi iyo 29 kv.m). yoveli 
saseirno ezo aRWurvili iyo WeriT da skamebiT. mTavrobam aseve 
warmoadgina ramodenime moxseneba, romliTac warmoaCenda, Tu ramden 
adamians SeeZlo TiToeuli saknidan eseirna gareT; xsenebuli 
moxsenebebi exeboda 20 sakans da daTariRebuli iyo 2003 wlis 18-19 
noembriT, 2004 wlis 28-29 apriliT, 30-31 ivlisiT, 28029 seqtembriT da 
2005 wlis 6-7 agvistoTi. mTavrobam aseve warmoadgina dokumentebi 
patimrebisaTvis gankuTvnili sakvebis raodenobisa da xarisxis Sesaxeb. 
mTavrobam aseve warmoadgina ganmcxadeblis samedicino istoriis asli, 
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romelic warmoaCenda, rom patimrobis ganmavlobaSi ganmcxadebels ar 
aReniSneboda janmrTelobis seriozuli problemebi, Tumca adgili 
hqonda garkveul samedicino incidentebs da eqimebma mravaljer 
gasinjes ganmcxadebeli.

82. ganmcxadebels aseve SeeZlo mieRo Sxapi kviraSi erTxel 15 wuTis 
ganmavlobaSi da damatebiTi gadasaxadis SemTxvevaSi SeeZlo esargebla 
SxapiT ufro xSirad, SeeZlo Sesuliyo savarjiSo oTaxSi, gaerecxa 
piradi TeTreuli da sawolis TeTreuli, mieRo damatebiTi 
momsaxureba. amgvarad ganmcxadebelma isargebla cixis savarjiSo 
oTaxiT 59 jer. savarjiSo oTaxSi mas aseve SeeZlo mieRo Sxapi. misi 
bolo viziti savarjiSo oTaxSi daTariRebuli iyo 2005 wlis 23 
ivlisiT.

83. dReSi samjer mas miewodeboda Sesabamisi standartis cxeli sakvebi. 
sasamarTlos dReebSi ganmcxadebels miewodeboda mSrali saWmeli an 
alternativis saxiT mas eZleoda SesaZlebloba mieRo is sakvebi, 
romelsac mas ugzavnidnen naTesavebi.

84. mTavroba uTiTebda im faqtze, rom winaswari patimrobis cixeSi 
yofnisas, ganmcxadebeli gasinja eqimma Sesabamisi samedicino 
aparaturis gamoyenebiT. kerZod eqimebma gasinjes ganmcxadebeli im 
mizniT, rom ganesazRvraT aucilebeli iyo Tu ara Sida organoebis 
Semdgomi gamokvleva.

85. xsenebuli argumentaciis gasamyareblad, mTavrobam aseve 
warmoadgina 2006 wliT daTariRebuli, cixis oficrebis moxsenebebi, 
romlebic adasturebdnen zemoxsenebul informacia im saknebSi 
arsebul sanitarul mdgomareobasTan dakavSirebiT, romelSic 
moTavsebuli iyo ganmcxadebeli. mTavrobam aseve waradgina 
ganmcxadeblis piradi angariSis asli, romelic naTels xdida, rom igi 
iRebda fuls naTesavebisgan da SeeZlo am fulis xarjva, sxva 
nivTebTan erTad, sakvebis, Sxapis xSirad misaRebad, sportuli oTaxis 
Tu damatebiTi aRWurvilobis dasaqiraveblad.

2. sasamarTlo oTaxSi arsebuli pirobebi

sasamarTlo ganxilvis dros ganmcxadebeli ijda xis skamze 
sasamarTlo darbazSi mdebare patara galiaSi. mas uxdeboda 
advokatebisaTvis instruqciebis micema gisosebs miRma da am dros 
badragi yovelTvis mis gverdiT idga. yovelTvis, rodesac 
ganmcxadebeli galias tovebda, igi xelborkiliT mibmuli iyo 
badragis oficerze. ganmcxadeblis Tanaxmad, sasamarTlos dReebSi igi 
iRebda Zalian mcire raodenobis sakvebs, ar hqonda seirnobis/varjiSis 
saSualeba da moklebuli iyo sufTa haers. mTavrobam ganacxada, rom 
sasamarTlos dReebSi, ganmcxadebels ar SeeZlo eseirna, radganac igi 
yovelTvis gvian brundeboda da am dros yvela saseirno ezo daketili 
iyo. ganmcxadebels mudmivad miewodeboda sakvebi da cixidan misi 
gamgzavrebis drois gaTvaliswinebiT, samgzavro ulufa.
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e) saerTaSoriso organizaciebis, arasamTavrobo organizaciebisa da 
politikuri figurebis reaqcia ganmcxadeblis winaaRmdeg warmoebul 
sisxlis samarTalwarmoebasTan dakavSirebiT

ganmcxadeblis saqmem mniSvnelovani sazogadoebrivi yuradReba miipyro 
ruseTsa da sazRvargareTis qveynebSi. sasamarTlo samarTalwarmoebis 
ganmavlobaSi da Semdgomac, mravalma cnobilma adamianma da 
gavlenianma organizaciam gamoxata Tavisi eWvi ganmcxadeblisa da misi 
kolegebis winaaRmdeg aRZruli sisxlis samarTalwarmoebis 
samarTlianobasTan dakavSirebiT. ganmcxadebelma warmoadgina 
xsenebulis damadasturebeli dokumentacia. magaliTis saxiT, 
ganmcxadeblis mtkicebiT, misi pretenziebi asaxul iqna wamyvani rusi 
politikosebisa da ucxo saxelmwifoebis mTavrobaTa komentarebSi; 
evropis sabWos saparlamento asambleis specialuri warmomadgenlis 
daskvnebSi, saparlamento asambleis daskvnaSi, romelmac daadgina, rom 
ganmcxadeblis saqmesTan dakavSirebuli garemoebebi “gascda 
sisxlissamarTlebrivi devnis farglebs da Seicavda iseT elementebs 
rogoric aris mourideblad molaparake politikuri oponentis 
dasusteba, sxva SeZlebuli individebis daSineba da strategiul 
ekonomikur qonebaze kontrolis xelaxla daweseba” (rezolucia 
1418(2005) miRebulia 2005 wlis 25 ianvars); londonis saeqstradicio 
sasamarTlos gadawyvetileba saqmeze Chernysheva and Maruev v. Russian 
Federation, romelSic mosamarTlem daaskvna, rom “rogorc Cans 
WeSmaritebas is ufro Seesabameba, rom b-ni xodorkovskis winaaRmdeg 
aRZruli gamoZieba politikurad aris motivirebuli vidre amis 
uaryofa” da rom “prezidentma putinma gasca direqtiva, rom ... b-ni 
xodorkovskis winaaRmdeg unda aRZruliyo saqme”; 2005 wlis 6 aprils 
gaerTianebuli samefos xelisuflebis organoebis mier politikuri 
TavSesafris micema sxva pirebisaTvis, romlebic axlo kavSirSi 
imyofebodnen ganmcxadebelTan, romelsac aseve mieniWa ltolvilis 
statusi. ganmcxadebeli aseve uTiTebda niqoziis (kviprosi) raionuli 
sasamarTlos 2008 wlis 10 aprilis gadawyvetilebaze iukosis yofili 
menejerebis eqstradiciis saqmesTan dakavSirebiT iseve rogorc sxva 
evropuli iurisdiqciebis mier gamotanil gadawyvetilebebze. 
ganmcxadebeli Tvlida, rom xsenebuli samarTalwarmoebisas 
sasamarTloebma daadgines, rom ganmcxadeblis winaaRmdeg aRZruli 
samarTalwarmoeba politikurad iyo motivirebuli.

II. Sesabamisi erovnuli kanonmdebloba da praqtika

a. winaswari patimroba

86. 2001 wlis sisxlis samarTlis saproceso kanonmdeblobis Tanaxmad:

muxli 101. aRkveTis RonisZiebis SefardebasTan dakavSirebuli 
gadawyvetileba
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1. aRkveTis RonisZiebis SerCevis Semdgom ... sasamarTlos ... gamoaqvs 
gadawyvetileba, romelic unda akonkretebdes eWvmitanilis an braldebulis 
winaaRmdeg wardgenil braldebebs da aRkveTis RonisZiebis Sefardebis 
safuZvlebs

muxli 108. winaswari patimroba

“1. aRkveTis RonisZiebis saxiT winaswari patimrobis Sefardeba SeuZlia 
mxolod sasamarTlos maSin, rodesac SeuZlebelia sxva, nakleb mkacri 
aRkveTis RonisZiebis gamoyeneba ... rodesac sasamarTlo iRebs gadawyvetilebas 
aRkveTis RonisZiebis saxiT winaswari patimrobis gamoyenebasTan dakavSirebiT, 
man unda daakonkretos Tavis gadawyvetilebaSi konkretuli faqtebi, 
romlebmac miiyvanes sasamarTlo aseT gadawyvetilebamde...

3. rodesac aucilebelia aRkveTis RonisZiebis saxiT patimrobis gamoyeneba ... 
gamomZiebelma sasamarTlom unda mimarTos sasamarTlos Sesabamisi wesiT...

4. [moTxovna] unda ganixilos raionuli sasamarTlos erTma mosamarTlem... da 
ganxilvaSi unda monawileobdnen eWvmitanili an braldebuli, prokurori an 
advokati, Tuki maT gaaCniaT Sesabamisi rwmunebuleba samarTalwarmoebaSi 
monawileobasTan dakavSirebiT. [motxovna unda ganixilos sasamarTlom] 
winaswari gamoZiebis an patimrobis adgilas [gamoZiebis moTxovnis] 
wardgenidan 8 saaTSi ... im mxareebis arasapatio mizeziT gamoucxadeblobam, 
romlebsac ecnobaT mosmenis droisa da adgilis Sesaxeb gonivruli vadiT 
adre, xeli ar unda SeuSalos [sasamarTlos] [patimrobis SefardebasTan] 
dakavSirebuli moTxovnis ganxilvaSi, garda iseTi SemTxvevisa, rodesac 
mosmenaze ar imyofeba braldebuli piri. ...

7. [patimrobis SefardebasTan] dakavSirebuli moTxovnis ganxilvis Semdgom 
mosamarTlem unda gamoitanos Semdegi gadawyvetilebebidan romelime

1) braldebulTan mimarTebaSi aRkveTis RonisZiebis saxiT gamoiyenos winaswari 
patimroba;

2) uaryos [patimrobis] SefardebasTan dakavSirebuli moTxovna;

3) gadados maqsimum 72 saaTiT ganxilva, raTa moTxovnis warmdgenma mxarem 
SeZlos damatebiTi mtkicebulebebis wardgena motxovnis gasamyareblad. ...

9. ganmeorebiTi moTxovna imave pirovnebisaTvis patimrobis gagrZelebis Sesaxeb 
imave sisxlis samarTlis saqmeSi mas Semdgom rac mosamarTle Tavisi 
gadawyvetilebiT uars ganacxadebs am RonisZiebis gamoyenebaze, dasaSvebia 
mxolod im SemTxvevaSi, Tuki gamovlindeba axali garemoebebi, romlebic qmnian 
piris patimrobaSi moTavsebis safuZvles.”

muxli 109. winaswari patimrobis vadebi

“1. danaSaulis gamoZiebis ganmavlobaSi winaswari patimrobis vada ar unda 
grZeldebodes 2 Tveze met xans.

”Tuki SeuZlebelia winaswari gamoZiebis damTavreba 2 TveSi da ar arsebobs 
safuZveli aRmkveTi RonisZiebis Secvlis an gauqmebisaTvis, xsenebuli vada 
SesaZloa gagrZeldes 6 Tvemde Sesabamisi instanciis raionuli an samxedro 
garnizonis mosamarTlis mier winamdebare kodeqsis 108-e muxliT dadgenili 
proceduris Sesabamisad. xsenebuli vada SeiZleba kidev gagrZeldes 12 Tvemde 
im pirebTan mimarTebaSi, romlebic braldebulni arian mZime an gansakuTrebiT 
mZime danaSaulebis CadenaSi da isic mxolod gansakuTrebuli sirTulis 
sisxlis samarTlis saqmeebSi da mxolod im SemTxvevaSi Tuki arsebobs 
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aRkveTis am RonisZiebis gamoyenebis safuZvlebi, imave sasamarTlos 
mosamarTlis mier gamomZieblis mier moTxovnis wardgenis Sedegad, romlis 
wardgenac moxda prokuroris TanxmobiT...

3. patimrobis mesame vada SeiZleba gagrZeldes 12 Tvis Semdgom 18 Tvemde 
mxolod gamonaklis SemTxvevebSi da mxolod im pirebTan mimarTebaSi, 
romlebic braldebulni arian mZime an gansakuTrebiT mZime danaSaulebis 
CadenaSi [mosamarTlis mier] gamomZieblis mier ruseTis federaciis 
generaluri prokuroris an misi moadgilis TanxmobiT wardgenili 
Suamdgomlobis safuZvelze.

4. patimrobis vadis Semdgomi gagrZeleba dauSvebelia ...

13. patimrobis gagrZelebasTan dakavSirebuli [braldebis mxaris] moTxovnis 
ganxilva dauSvebelia garda iseTi SemTxvevebisa, rodesac eWvmitanili an 
braldebuli gadis saavadmyofoSi fsiqiatriul Semowmebas an sxva 
garemoebebSi, romlebic gamoricxaven mis monawileobas sasamarTlo mosmenisas, 
xsenebuli ki unda gamyardes dokumentebiT. nebismier SemTxvevaSi 
braldebulis advokatis monawileoba savaldebuloa”

muxli 110. aRkveTis RonisZiebis gauqmeba an Secvla

“1. aRkveTis RonisZieba unda gauqmdes maSinve, rogorc ki misi gamoyeneba aRar 
iqneba aucilebeli an igi unda Seicvalos ufro mkacri an msubuqi RonisZiebiT 
Tuki aRkveTis RonisZiebis gamoyenebis safuZvlebi ... Seicvleba.

2. aRkveTis RonisZieba unda gauqmdes an Secivalos momkvlevis, gamomZieblis, 
prokuroris an mosamarTlis an sasamarTlo brZanebiT.

3. winaswari gamoZiebis etapze prokuroris, gamomZieblis an momkvlevis mier 
prokuroris werilobiTi instruqciebis safuZvelze gamoyenebuli aRkveTis 
RonisZieba, SesaZloa gauqmdes an Seicvalos mxolod prokuroris TanxmobiT”.

muxli 113. iZulebiTi miyvana

“1. gamoZaxebisas Tuki mowme arasapatio mizeziT ar cxaddeba sasamarTloSi, 
igi SeiZleba iZulebiT miiyvanon sasamarTloSi.
2. iZulebiTi daswreba ... unda gulisxmobdes piris iZuelbiT miyvanas 
momkvlevTan, gamomZiebelsa da prokurorTan iseve rogoc sasamarTloSi.
3. Tuki arsebobs mizezebi, romlebic xels uSlian daTqmul dros 
gamozaxebuli piris gamocxadebas, am muxlis 1 punqtSi moxsenebulma pirebma 
dauyovnebliv unda Seatyobinon xelisuflebis im organos, romelmac igi 
gamoiZaxa.
4. pirs, romelic iZulebis wesiT unda miiyvanon Sesabamisi xelisuflebis 
organos winaSe, unda ecnobos momkvlevis, gamomZieblis, prokuroris an 
mosamarTlis Sesabamisi brZanebiT an sasamarTlos dadgenilebiT, da 
xsenebuli Setyobineba unda daadasturos brZanebaze an dadgenilebaze 
xelmoweriT.
5. iZulebiTi miyvana dauSvebelia RamiT, garda iseTi garemoebebisa, rodesac 
mocda SeuZlebelia.
6. pirebi, romlebsac ar miuRweviaT 14 wlis asakisaTvis, fexmZime qalebi da 
avadmyofi pirebi, romlebsac ar SeuZliaT sacxovrebeli adgilis datoveba 
maTi avadmyofobis gamo, rac unda daadasturos eqimma, ar unda miiyvanon 
iZulebiT ...”

muxli 123. gasaCivrebis ufleba
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“mokvlevis ganmaxorcielebeli organos, momkvlevis, gamomZieblis, prokuroris 
an sasamarTlos qmedebebi (umoqmedoba), SeiZleba gasaCivrdes winamdebare 
kodeqsiT gaTvaliswinebuli proceduris Tanaxmad sisxlis samarTalwarmoebis 
monawileebis an sxva pirebis mier, im CarCoebSi, ra CarCoebSic 
ganxorcielebuli proceduruli qmedebebi da proceduruli gadawyvetilebebi 
axdenen zegavlenas maT interesebze.”

muxli 188. dakiTxvaze gamoZaxebis procedura

“...3. piri, romelic gamoiZaxes dakiTxvaze, unda gamocxaddes daTqmul dros an 
man winaswar unda Seatyobinos gamomZiebels mizezi, romelic xels uSlis mas 
gamocxadebaSi. Tuki dakiTxvaze gamoZaxebuli piri ar gamocxaddeba sapatio 
mizezis gareSe, dasaSvebia misi iZulebis wesiT miyvana...”

muxli 227. mosamarTlis uflebamosileba gansaxilvelad gadacemul 
sisxlis samarTlis saqmesTan dakavSirebiT

“1. rodesac sisxlis samarTlis saqme waredgineba [sasamarTlos] mosamarTlem 
unda miiRos Semdegi gadawyvetileba

(i) gadaugzavnos saqme [Sesabamisi] iurisdiqciis mqone organos; an

(ii) gamarTos winaswari mosmena; an

(iii) gamarTos mosmena
2. mosamarTlis gadawyvetileba unda aisaxos brZanebaSi...
3. gadawyvetileba gamotanil unda iqnes saqmis sasamarTloSi warmarTvidan 30 
dRis ganmavlobaSi. Tuki braldebuli dapatimrebulia, mosamarTlem 
gadawyvetileba unda gamoitanos saqmis sasamarTloSi warmarTvidan 14 dRis 
ganmavlobaSi...”

muxli 228. sasamarTloSi warmarTuli sisxlis samarTlis saqmesTan 
dakavSirebiT gamosarkvevi sakiTxebi

“rodesac sisxlis samarTlis saqme warimarTeba sasamarTloSi, mosamarTlem, 
braldebulTan mimarTebaSi, unda gamoarkvios Semdegi sakiTxebi:

(i) aqvs Tu ara sasamarTlos piris saqmis ganxilvis iurisdiqcia;

(ii) Cabarda Tu ara mas braldebis aslebi

(iii) aRkveTis RonisZieba unda gauqmdes Tu Seicvalos

(iv) unda dakmayofildes Tu ara wardgenili Suamdgomlobebi”

muxli 231. saqmis sasamarTlo sxdomaze gansaxilvelad gadacema

“1. rodesac arsebobs 227-e muxlis pirveli punqtis (i) an (ii) qvepunqtebSi 
mocemuli gadawyvetilebebis miRebis safuZveli, mosamarTlem saqme unda 
moamzados sasamarTlo ganxilvisaTvis... xsenebuli mizniT ...mosamarTlem unda 
miiRos gadawyvetileba Semdeg sakiTxebTan dakavSirebiT:
 (vi) aRkveTis RonisZiebasTan dakavSirbeiT, garda iseTi SemTxvevebisa, 
rodesac winaswari patimroba an Sinapatimrobaa gamoyenebuli...”

muxli 255. sasamarTlo samarTalwarmoebis ganmavlobaSi aRkveTis 
RonisZiebebis gamoyeneba

“1. sasamarTlo samarTalwaroebis ganmavlobaSi sasamarTlos SeuZlia 
Seufardos, Secvalos an gaauqmos braldebulTan mimarTebaSi aRkveTis 
RonisZieba.
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2. Tuki braldebuli daapatimres sasamarTlo samartalwarmoebamde, misi 
patimroba ar unda gagrZeldes 6 Tveze met xans im momentidan, rodesac 
sasamarTlo miRebs saqmes gansaxilvelad im momentamde rodesac sasamarTlo 
gamoitans sasjels, garda am muxlis me-3 punqtSi gaTvaliswinebuli 
SemTxvevisa.
3. sasamarTlos ... SeuZlia braldebulis patimrobis gaxangrZliveba 
sasamarTlo samarTalwarmoebis ganmavlobaSi. SesaZlebelia patimrobis 
gagrZeleba mxolod im braldebulTan mimarTebaSi, romelsac brali edeba 
mZime danaSaulis an gansakuTrebiT mZime danaSaulis CadenaSi da yovel aseT 
jerze es ar unda aRematebodes 3 Tves...”

muxli 376. saqmeze saapelacio mosmenis CaniSvna

“1. saqmeze saapelacio saCivris miRebis Semdgom ... mosamarTlem unda CaniSnos 
mosmenis adgili da TariRi.
2. mxareebs unda ecnoboT [saapelacio mosmenis] TariRi da dro araugvianes 14 
dRiT adre mosmenis gamarTvamde. sasamarTlom unda miiRos gadawyvetileba 
gamoiZaxos Tu ara msjavrdebuli piri mosmenaze dasaswrebad.
3. msjavrdebul patimars, romelmac gamoxata [saapelacio mosmenaze] daswrebis 
survili, unda hqondes ufleba piradad daeswros mosmenas an waradginos 
sakuTari argumentebi video kavSiris meSveobiT. sasamarTlom unda 
gadawyvitos Tu rogor uzrunvelyos msjavrdebulis monawileoba mosmenisas. 
...”

muxli 241. sasamarTlo ganxilvis sajaro xasiaTi

“1. sisxlis saqmeebTan dakavSirebuli sasamarTlo ganxilva sajaro unda iyos, 
garda iseTi saqmeebisa, romlebic miTiTebulia winamdebare muxlSi.
2. sasamarTlo ganxilvis daxurva dasaSvebia sasamarTlo gadawyvetilebiT 
mxolod im SemTxvevebSi, rodesac:
(i) sisxlis samarTlis saqmeze mimdinare samarTalwarmoebisas SesaZlebelia 
gamJRavndes saxelmwifo an nebismieri sxva saidumloeba, romelic daculia 
federaluri kanonmdeblobiT;
(ii) gansaxilveli saqme exeba iseT danaSauls, romelic Caidina 16 wels 
miuRwevelma pirma;
(iii) sisxlis samarTlis saqme eeba sqesobriv Zaladobas an piris sqesobriv 
Tavisuflebas, an sxva danaSauls, romelSic sasamarTlo samarTalwarmoebam 
SesaZlebelia migviyvanos monawile mxareebis cxovrebis intimuri aspeqtebis an 
damamcirebeli informaciis gamJRavnebamde
(iv) xsenebuli aucilebelia procesSi monawile mxareebis, maTi ojaxebis, 
naTesavebis an axlobeli pirebis usafrTxoebis uzrunvelsayofad;

rodesac sasamarTlo iRebs gadawyvetilebas sxdomis daxurvis Sesaxeb, man 
unda miuTiTos konkretul garemoebebze, romlebic amyareben am 
gadawyvetilebas...”

87. 2004 wlis 8 aprils ruseTis federaciis sakonstitucio 
sasamarTlom gamoitana gadawyvetileba #132-0, romelSic man daadgina, 
rom sisxlis samarTlis saproceso kodeqsis 108-e da 109-e muxlebi 
imgvarad unda iqnes ganmartebuli, rom uzrunvelyofdes braldebuli 
mxaris patimrobasTan dakavSirebul mosmenaSi monawileobas, 
gansakuTrebiT ki maSin rodesac mosamarTle CaniSnavs saqmis mosmenas 
kodeqsis 231-e muxlis Sesabamisad.
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88. 2005 wlis 22 marts ruseTis federaciis sakonstitucio 
sasamarTlom miiRo gadawyvetileba 4-p. kerZod sakonstitucio 
sasamarTlom ganacxada:

“radganac Tavisuflebis aRkveTa ... dasaSvebia mxolod mosmenis Sedegad 
gamotanili sasamarTlo brZanebis safuZvelze ... im pirobiT, rom patimars 
mieca SesaZlebloba waredgina Tavisi argumentebi sasamarTlos winaSe, 
patimrobis brZanebis gacemis akrZalva ... mosmenis gareSe, unda Seexos yvela 
sasamarTlo gadawyvetilebas, iqneba es patimrobis Sefardeba pirvelad etapze 
Tu misi damtkiceba”.

89. 2004 wlis 22 ianvars sakonstitucio sasamarTlom gamoitana 
gadawyvetileba #66-0, romelic exeboda uzenaesi sasamarTlos mier 
naTqvam uars patimrisaTvis, raTa es ukanaskneli daswreboda 
patimrobasTan dakavSirebul saapelacio mosmenas. sasamarTlom 
daadgina:

“sisxlis samarTlis saproceso kodeqsis 376-e muxli, romelic aregulirebs 
saapelacio sasamarTloSi patimrobaSi myofi braldebulis daswrebas ... ar 
SeiZleba ganimartos imgvarad, rom igi patimrobaSi myof patimars arTmevs 
saapelacio sasamarTlos winaSe Tavisi mosazrebebis gamoxatvis 
SesaZleblobas mosmenaze piradi daswrebiT an xva kanonieri saSualebebiT, es 
aseve exeba im sasamarTlo gadawyvetilebis gasaCivrebas, romelic zegavlenas 
axdens am piris konstituciur uflebebsa da Tavisuflebebze...”

b. cixeSi advokatisa da klientis kontaqtis konfidencialuroba

90. 1995 wlis kanoni winaswari patimrobis Sesaxeb (federaluri kanoni 
eWvmitanilebisa da braldebulebis dapatimrebis Sesaxeb #1-3 fz 1995 
wlis 15 ivlisi), romelic amJamad ZalaSia, me-18 TavSi adgens, rom 
patimars ufleba aqvs konfidencialur garemoSi Sexvdes Tavis 
advokats. xsenebuli Tavi ar gansazRvravs aqvT Tu ara advokats da 
klients aseTi Sexvedrebisas Canawerebis gakeTebis da raime 
dokumentebis gacvlis ufleba. Sexvedra unda warimarTos ise, rom 
cixis TanamSromlebma ver moisminon saubari, magram cixis 
TanamSromlebs unda SeeZloT dainaxon Tu ra xdeba Sexvedris oTaxSi. 
me-18 Tavi adgens, rom Sexvedris Sewyveta dasaSvebia, Tuki piri, 
romelic xvdeba patimars cdilobs gadasces mas “akrZaluli sagnebi, 
nivTiereba, an sakvebi” an gadasces mas “informacia, romelmac SeiZleba 
xeli SeuSalos saqmeze WeSmaritebis dadgenas an gaaadvilos 
danaSaulis Cadena”.

91. me-20 Tavi adgens, rom patimris nebismierma korespondenciam unda 
gaiaros cixis administracia, romelsac SeuZlia gaxsnas da naxos 
werilebi. sasamarTlosaTvis, ombudsmenisa da sagamoZiebo 
organoebisaTvis, iseve rogorc, adamianis uflebaTa evropuli 
sasamarTlosaTvis gasagzavni komunikacia ar SeiZleba daeqvemdebaros 
monitorings, Tumca advokatebi ar arian am adresatebis CamonaTvalSi 
xsenebulni (dawvrilebiTi informaciisaTvis ix. Moiseyev v. Russia, 
no. 62936/00, § 117 2008 wlis 9 oqtomberi). rogorc Cans (ix. Semdgomi 
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punqti) winaswari patimrobis kanons rutinulad ganmartavdnen cixis 
organoebi da maTi mosazrebis Tanaxmad maT ufleba hqondaT amoeRoT 
da SeemowmebinaT braldebulsa da advokats Soris warmoebuli 
komunikacia.

92. winaswari patimrobis Sesaxeb kanonis 34-e nawilis Tanaxmad

“rodesac arsebobs sakmarisi mizezebi imis savaraudod, rom cixeSi Sesvlisas 
an gamosvlisas pirs Tan aqvs akrZaluli nivTebi, nivTiereba [an] sakvebi, cixis 
administracias SeuZlia gaCxrikos maTi Tansacmeli da nivTebi... da moiRos is 
nivTebi, nivTiereba da sakvebi ... romelTa qona da gamoyenebac [patimrebs] ar 
SeuZliaT”

93. winaswari patimrobis cixeebis Sida reglamenti, romelic 2005 wlis 
14 oqtombers miiRo iusticiis saministrom, Seicavda 146-e nawils, 
romelic adgens, rom winaswari patimrobis cixeebSi klientTan 
Sexvedrisas advokatebs ar SeuZliaT gamoiyenon kompiuterebi, audio 
da video Camweri aparatura, aslis gadamRebi xelsawyoebi da sxv. Tuki 
maT amis nebarTva ar eqnebaT cixis administraciisagan. 2007 wlis 31 
oqtombers ruseTis federaciis uzenaesma sasamarTlom xsenebuli 
debuleba gamoacxada arakonstituciurad (gadawyvetileba dadasturda 
2008 wlis 29 ianvars).

94. 2010 wlis 29 noembers ruseTis federaciis sakonstitucio 
sasamarTlom ganmarta winaswari patimrobis zemoxsenebuli debulebebi 
konstituciur WrilSi. sasamarTlom daadgina, rom kanonma SeiZleba 
samarTlianad gaiTvaliswinos advokatisa da klientis 
konfidencialurobis garkveuli SezRudvebi, maT Soris 
korespondenciis monitoringi. Tumca aseTi SezRudvebi ar unda 
atarebdes TviTnebur xasiaTs, isini unda emsaxurebodnen kanonier 
mizans da maTi proporciuli unda iyos. kanonieri mizani SesaZloa 
gulisxmobdes braldebulis mier Semdgomi danaSaulis Cadenis an mis 
mier mowmeebze zewolis an marTlmsajulebisaTvis sxvagvarad xelis 
SeSlis Tavidan acilebas. zogadi wesia, rom advokatsa da klients 
Soris warmoebul komunikacias privilegia gaaCnia da ar SeiZleba misi 
monitoringi. am wesidan nebismieri gadaxveva dasaSvebia mxolod 
gamonaklis garemoebebSi, rodesac xelisuflebis organoebs gaaCniaT 
safuZvliani mizezebi, raTa ivaraudon, rom advokati da/an klienti 
borotad iyeneben konfidencialurobis normas. garda amisa, 
sakonstitucio sasamarTlom daakonkreta, rom cixis organoebs unda 
gaaCndeT “sakmarisi da safuZvliani mizezebi imis savaraudod”, rom 
korespondencia Seicavs arakanonier Sinaarss. aseT SemTxvevaSi maT 
aqvT korespondenciis monitoringis ufleba mxolod Sesabamisi pirebis 
TandaswrebiT da werilobiTi motivirebuli gadawyvetilebis 
safuZvelze. werilis inspeqtirebis Sedegebi aseve unda dafiqsirdes. 
amave dros, sakonstitucio sasamarTlom daadgina, rom braldebulis 
mier Sedgenili da advokatisaTvis gankuTvnili nebismieri 
korespondencia, romelic ar aris gagzavnili “cixis administraciis 
meSveobiT”, rogorc es dadgenilia federaluri kanonmdeblobiT, 
SeiZleba rom Seamowmos cixis administraciam.
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samarTali

I. konvenciis me-3 muxlis savaraudo darRveva ganmcxadeblis 
patimrobis pirobebis gamo

95. ganmcxadebeli Cioda im pirobebTan dakavSirebiT, romelSic igi 
imyofeboda moskovSi mdebare izolatorebSi #IZ-99/1 da IZ-77/1 2003 
wlis 25 oqtombridan 2005 wlis 9 oqtombramde. igi eyrdnoboa 
konvenciis me-3 muxls, romlis Tanaxmadac:

“aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirsebis 
Semlaxvel mopyrobas”

a. mTavrobis komentarebi

96. Tavis komentarebSi mTavrobam ganacxada, rom ganmcxadebeli 
patimrobaSi imyofeboda Sesaferis pirobebSi (ix. mTavrobis versi 
patimrobis pirobebTan dakavSirebiT “faqtebis” nawilSi). mTavroba 
acxadebda, rom ganmcxadebels ar warudgenia raime saxis saCivari 1995 
wlis winaswari patimrobis Sesaxeb kanonis 21-e TaviT 
gaTvaliswinebuli organoebisaTvis. mTavroba uTiTebda, rom saknebis 
pirobebi jerovani iyo, rogorc 2005 wlis remontamde, aseve mis 
Semdgomac. 2005 wlis saremonto samuSaoebi mxolod kosmetikuri 
xasiaTis iyo da maT mizans warmoadgenda mxolod saknebis 
dekoratiuli saxis Secvla.

97. rac Seexeba saparlamento asambleis specialuri momxseneblisa da 
ruseTis parlamentis wevrisaTvis uaris gancxadebas, raTa maT 
moexdinaT patimrobis pirobebis inspeqtireba, mTavrobam Semdegi saxis 
argumentacia warmoadgina: saparlamento asambleis specialuri 
momxseneblis moTxovnis adresati iyo iusticiis saministro, romlis 
gamgeblobaSic Sedioda winaswari patimrobis cixeebi. Tumca, 
iusticiis saministros ar SeeZlo neba daerTo patimris monaxulebaze 
gamomZieblis an sisxlis samarTlebrivi devnis sxva im organos 
Tanxmobis gareSe, romelic awarmoebs patimris saqmes. erovnuli 
kanonmdeblobis Tanaxmad saparlamento asambleis specialur 
momxsenebels ar gaaCnda specialuri statusi, romelic mas uflebas 
miscemda moenaxulebina ganmcxadebeli winaswari nebarTvis miRebis 
gareSe. aseT garemoebebSi, mesCanskis raionulma sasamarTlom 
samarTlianad gadawyvita, rom specialur momxsenebels ar gaaCnda 
ganmcxadeblis monaxulebis ufleba. rac Seexeba parlamentis 
wevrisaTvis ganmcxadeblis monaxulebaze gacxadebul uars, mTavroba 
amtkicebda, rom gansaxilveli periodis ganmavlobaSi penitenciuri 
dawesebulebis administracias arasodes miuRia raime moTxovna 
parlamentis romelime wevrisagan, romliTac igi moiTxovda 
ganmcxadeblis monaxulebas.

b. ganmcxadeblis komentarebi
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98. ganmcxadeblis mtkicebiT tualetis kuTxe, mWidro sacxovrebeli 
farTi da sakanSi ventilaciis arseboba, Rirsebis Semlaxveli iyo. 
xsenebulis gasamyareblad ganmcxadebeli uTiTebda saqmeebze Popov 
v. Russia, no. 26853/04, 2006 wlis 13 ivlisi, da Peers v.  Greece, ganacxadi 
no. 28524/95, §§ 70-72, ECHR 2001-III. mTavrobis versia efuZvneboda 2006 
wels, saknebis remontis Semdgom, Catarebul inspeqtirebas.

99. ganmcxadebeli aseve amtkicebda, rom man amowura samarTlebrivi 
dacvis yvela saSualeba 2004 wlis 9 noembersa da 2005 wlis 7 
Tebervals moskovis saqalaqo sasamarTloSi wardgenili saCivrebiT. 
ganmcxadebelma analogiurad aRwera patimrobis pirobebi Tavis 
sakasacio saCivarSi, romliTac man gaasaCivra mesCanskis raionuli 
sasamarTlos ganaCeni.

100. ganmcxadebels ar mieca imis SesaZlebloba, rom vinmes 
damoukideblad gadaemowmebina misi saknis pirobebi. ganmcxadeblis 
advokatebs ar aZlevdnen ufleba Sesuliyvnen saknebSi, romlebSic 
patimari imyofeboda. ruseTis parlamentis wevrs, evropuli 
parlamentis wevrebs da evropis sabWos saparlamento asambleis 
specialur momxsenebels aseve uari uTxres ganmcxadeblis 
monaxulebaze.

g. sasamarTlos analizi

1. zogadi principebi

101. rogorc sasamarTlom es mravaljer daadgina, pirisaTvis 
Tavisuflebis SezRudvis RonisZiebebi, SeiZleba yovelTvis Seicavdes 
tanjvis da damcirebis elementebs. ar SeiZleba imis Tqma, rom 
winaswari patimroba, warmoSobs me-3 muxlis darRvevis sakiTxs. is rac 
saxelmwifom unda gaakeTos am debulebis Tanaxmad aris imis 
uzrunvelyofa, rom piri patimrobaSi imyofebodes iseT pirobebSi, 
romlebic SesabamisobaSia mis adamianur RirsebasTan, rom sasjelis 
aRsrulebis manera da meTodi ar uqvemdebarebdes mas iseTi 
intensivobis tanjvas, romelic aWarbebs patimrobisaTvis 
damaxasiaTebel tanjvas, da amave dros patimrobis praqtikuli 
moTxovnebi dakmayofilebulia, misi janmrTeloba da keTildReoba ki 
adeqvaturad aris daculi. (ix. Valašinas v. Lithuania, no. 44558/98, § 102, 
ECHR 2001-VIII). patimrobis pirobebis Sefasebisas unda gaviTvaliswinoT 
pirobebis kumulaciuri efeqti, iseve rogorc ganmcxadeblis 
konkretuli pretenziebi (ix. Dougoz v. Greece, no. 40907/98, § 46, ECHR 2001-II).

102. sasamarTlo imeorebs, rom calkeul SemTxvevebSi patimrisaTvis 
gamoyofili piradi farTis arasakmarisoba ruseTSi winaswari 
patimrobis cixeebSi, imdenad gadaWarbebulad iqna miCneuli, rom 
TavisTavad gamarTlebulad CaiTvala konvenciis me-3 muxlis darRvevis 
dadgena. ruseTis winaaRmdeg warmoebul ramodenime adreul saqmeSi, 
sadac ganmcxadeblebi imyofebodnen saknebSi da gaaCndaT 3 kv.m-ze 
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naklebi piradi farTi, sasamarTlom mxolod amis safuZvelze daadgina 
me-3 muxlis darRveva (ix., magaliTad, Kantyrev v. Russia, no. 37213/02, §§ 50-51, 
2007 wlis 21 ivnisi; Andrey Frolov v. Russia, no. 205/02, §§ 47-49, 2007 wlis 29 
marti; Mayzit v. Russia, no. 63378/00, § 40, 2005 wlis 20 ianvari; Labzov v. Russia, 
no. 62208/00, § 44, 2005 wlis 16 ivnisi). garda amisa, iseTi faqtorebi, 
rogorebic aris bunebriv ganaTebaze an haerze xelmisawvdomoba, 
gaTbobis adeqvaturi sistema, minimaluri sanitaruli moTxovnebis 
dakmayofileba, tualetiT ganmartoebiT sargebloba da ventilaciis 
arseboba, mniSvnelovania imis SefasebisaTvis gadaWarbebul iqna Tu 
ara tanjvis an Rirsebis Selaxvis dasaSvebi zRvari (ix. magaliTad. 
Vlasov v. Russia, no. 78146/01, § 84, 2008 wlis 12 ivnisi; Babushkin v. Russia, 
no. 67253/01, § 44, 2007 wlis 18 oqtomberi; da Peers v. Greece, no. 28524/95, §§ 70-
72, ECHR 2001-III). xsenebuli CamonaTvali ar aris amomwuravi; patimrobis 
sxva pirobebma SeiZleba miiyvanos sasamarTlo im daskvnamde, rom 
ganmcxadebeli daeqvemdebara “araadamianur an Rirsebis Semlaxvel 
mopyrobas” (ix. magaliTad, Fedotov v. Russia, no. 5140/02, § 68, 2005 wlis 25 
oqtomberi; Trepashkin – is zemoxsenebuli saqme, § 94; da Slyusarev v. Russia, 
no. 60333/00, § 36, ECHR 2010-...).

2. xsenebuli principebis gamoyeneba winamdebare saqmeSi

(a) IZ-77/1 cixeSi arsebuli pirobebi (2003 wlis 25-27 oqtomberi)

103. sasamarTlo aRniSnavs, rom misi dakavebis dRes ganmcxadebeli 
moaTavses 276-e sakanSi romelic 20.44 kv.m iyo da romelsac igi iyofda 
3 sxva patimarTan erTad. amgvarad ganmcxadebels sakanSi hqonda 5 kv.m-
ze meti piradi farTi. ganmcxadebeli patimrobaSi imyofeboda 3 dReze 
naklebi xniT. gamomdinare sakanSi misi dakavebis mcire droidan, 
sasamarTlo Tvlis, rom am periodis ganmavlobaSi patimrobis 
arsebuli pirobebi ar arRvevda konvenciis me-3 muxls.

b) IZ-99/1 winaswari patimrobis cixeSi arsebuli pirobebi (2003 wlis 27 
oqtomberidan 2005 wlis 8 agvistomde)

104. 2003 wlis 27 oqtombridan ganmcxadebeli patimrobaSi imyofeboda 
IZ-99/1 winaswari patimrobis cixeSi. igi acxadebda, rom am periodis 
ganmavlobaSi mas gaaCnda 4 kv.m-ze cotaTi meti piradi farTi. igi amave 
dros aRiarebda, rom Tanamesakneebis raodenoba ar aWarbebda arsebuli 
narebis raodenobas. mTavrobam warmoadgina gansxvavebuli monacemebi: 
mTavroba amtkicebda, rom saknis nomridan gamomdinare ganmcxadebels 
gaaCnda 4.45 dan 5 kv.m-mde piradi farTi. xsenebulis gasamyareblad, 
mTavrobam warmoadgina saknebis zusti zomebi da miuTiTa TiToeul am 
sakanSi arsebuli narebis raodenobaze. sasamarTlos ar gaaCnia raime 
mizezi eWvi Seitanos am dokumentebSi, sul mcire im monacemebTan 
dakavSirebiT, romlebic exeba saknebis moculobas da am saknebSi myofi 
patimrebis raodenobas. amgvarad sasamarTlo endoba mTavrobis mier 
warmodgenil monacemebs. sasamarTlos mxedvelobidan ar rCeba is 
faqti, rom ganmcxadeblis saknebi aRWurvili iyo garkveuli avejiT da 
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masSi iyo tualeti, sawolebi da sxv., romlebic kidev ufro 
Seamcirebda ganmcxadeblis pirad farTs sakanSi (ix. Andreyevskiy v. Russia, 
no. 1750/03, § 85, 2009 wlis 29 ianvari). Tumca Tundac im faqtoris 
mxedvelobaSi miRebiT, rom sasamarTlos ar SeuZlia daaskvnas, rom IZ-
99/1 winaswari patimrobis cixeSi arsebuli saknebi, romlebSic 
ganmcxadebeli imyofeboda, seriozulad iyo gadatvirTuli da rom 
ganmcxadebeli ganicdida zogadi gadatvirTvis problemas, romelic 
ruseTis bevr winaswari patimrobis cixeSi arsebobs. amitomac 
gamosarkvevia misi patimrobis sxva pirobebi SesabamisobaSi iyo Tu ara 
konvenciis me-3 muxlTan.

105. rac Seexeba saknebSi arsebul sanitarul da higienur pirobebs, 
mxareebis mier maTi aRwera mniSvnelovnad gansxvavdeboda. magaliTad 
ganmcxadebeli Cioda arasakmaris ventilaciasTan, araadeqvatur 
temperaturul kontrolTan da tualetis gamoyenebisas ganmartoebis 
saSualebis ar arsebobasTan dakavSirebiT, maSin rodesac mTavroba 
uaryofda yvela am pretenzias. ganmcxadebeli aseve Cioda saseirno 
ezoebis pirobebTan dakavSirebiT.

106. pirveli sakiTxi, romelic xsenebulTan dakavSirebiT unda 
gadawyvitos sasamarTlom, exeba faqtebis dadgenas. ganmcxadeblis 
sityvebi ar aris sakmarisi misi pretenziebis dasamtkiceblad. 
praqtikaSi SesaZloa Zalian rTuli aRmoCndes patimrisaTvis, raTa man 
Seagrovos mtkicebulebebi misi patimrobis pirobebTan dakavSirebiT da 
sasamarTlos ukve ganxiluli aqvs is siZneleebi, romlebsac 
ganmcxadebelebi awydebian ruseTSi winaswari patimrobis pirobebTan 
dakavSirebuli TavianTi pretenziebis damtkicebisas (ix. Shcherbakov 
v. Russia (no. 23939/02, § 81, 2010 wlis 17 ivnisi). zogadad patimars ar 
SeuZlia mowmis dakiTxva, Tavisi saknis fotos gadaReba, nestianobisa 
da temperaturis donis gazomva da sxv. aseTi inspeqtireba zogadad 
xorcieldeba cixis administraciis mier Tavad an cixis specialuri 
sazedamxedvelo organoebis mier. idealur SemTxvevaSi patimrobis 
pirobebi unda Seafason damoukidebelma damkvirveblebma. xsenebulis 
mxedvelobaSi miRebiT, sasamarTlo ar Tvlis, rom saxelmwifos uari, 
neba daerTo damoukidebeli damkvirveblebisaTvis, raTa maT 
moenaxulebinaT ganmcxadebeli (miuxedavad imisa uaris Tqma kanonieri 
iyo Tu arakanonieri) konvenciis TvalsazrisiT warmoSobs calke 
aRebul problemas. amave dros aseTi inspeqtireba, rom 
ganxorcielebuliyo, is daexmareboda mTavrobas, raTa mas 
gaebaTilebina ganmcxadeblis pretenziebi. sasamarTlo imeorebs, rom 
patimrobis pirobebTan dakavSirebuli saCivrebis konteqstSi, garkveul 
garemoebebSi, nebadarTulia mtkicebis tvirTis gadatana 
ganmcxadeblidan mTavrobaze (ix. sxva magaliTebs Soris, Zakharkin 
v. Russia, no. 1555/04, § 123, 2010 wlis 10 ivnisi; Kokoshkina v. Russia, no. 2052/08, 
§ 59, 2009 wlis 28 maisi, da Ahmet Özkan and Others v. Turkey, no. 21689/93, § 426, 
2004 wlis 6 aprili). mTavrobis mxridan patimrobis pirobebTan 
dakavSirebiT damajerebeli mtkicebulebebis warmoudgenlobam 
SesaZloa gamoiwvios imis miniSneba, rom ganmcxadeblis pretenziebi 
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safuZvliania (ix. Gubin v. Russia, no. 8217/04, § 56, 2010 wlis 17 ivnisi; Timurtaş 
v. Turkey, no. 23531/94, § 66 in fine, ECHR 2000-VI).

107. sasamarTlo aRniSnavs, rom cudi sanitaruli da higienuri 
pirobebi moskovis sxvadasxva winaswari patimrobis cixeSi, mis mier 
ganxilul mraval saqmeSi umniSvnelovanes problemas warmoadgenda. 
sasamarTlom ganixila ramodenime saqme, sadac ganmcxadeblebma 
warmoadgines b-ni xodorkovskis mier winamdebare saqmeSi 
warmodgenili, analogiuri pretenziebi (ix. magaliTad Andreyevskiy 
v. Russia, zemoxsenebuli saqme, §§ 30 et seq.; ix. aseve Gubin v. Russia, 
zemoxsenebuli saqme, §§ 20 et seq., 2010 wlis 17 ivnisi; Starokadomskiy v. Russia, 
no. 42239/02, § 23, 2008 wlis 31 ivlisi; Popov v. Russia, no. 26853/04, §§ 50 et seq., 
2006 wlis 13 ivlisi; Denisenko and Bogdanchikov v. Russia, no. 3811/02, §§ 37 et seq., 
2009 wlis 12 Tebervali; Sudarkov v. Russia, no. 3130/03, §§ 17 da 22, 2008 wlis 
10 ivlisi; Belashev v. Russia, no. 28617/03, § 35, 2008 wlis 4 dekemberi; da 
Trepashkin v. Russia (no. 2) (dec.), no. 14248/05, 2009 wlis 22 ianvari). 
zemoxsenebuli saqmeebi umetesoba exeboda #77/1 winaswari patimrobis 
cixes da sul mcire 1 ganacxadi exeboda #99/1 winaswari patimrobis 
cixes, sadac ganmcxadebeli iyo dapatimrebuli (Vlasov v. Russia, 
no. 78146/01, §§ 53 et seq., 2008 wlis 12 ivnisi). xsenebulTan dakavSirebiT 
sasamarTlos miaCnia, rom orive winaswari patimrobis cixe (#77/1 da 
#99/1) ekuTvnis erTi da igive patimrobis centrs, romelic cnobilia 
“matroskaia tiSinas” saxeliT. garda amisa ruseTis winaaRmdeg 
warmoebul ramodenime saqmeSi, sasamarTlom ganixila winaswari 
patimrobis sxvadasxva cixeSi saseirno ezoebis pirobebTan 
dakavSirebuli saCivrebi (ix. magaliTad. Moiseyev v. Russia, no. 62936/00, § 125, 
2008 wlis 9 oqtomberi, Trepashkin v. Russia (no. 2), zemoxsenebuli saqme, 
Mamedova v. Russia, no. 7064/05, § 43, 2006 wlis 1 ivnisi; Khudoyorov v. Russia, 
no. 6847/02, § 67, ECHR 2005-X (amonaridebi); da Kokoshkina v. Russia, no. 2052/08, 
§ 56, 2009 wlis 28 maisi).

108. sasamarTlos gaazrebuli aqvs, rom xsenebuli saqmeebi ar exeba 
zustad igive winaswari patimrobis cixes, imave saknebs an imave 
periods. amitomac am saqmeebs ar SeuZliaT gadamwyveti roli iTamaSon 
winamdebare saqmeSi analizis ganxorcielebisaTvis. Tumca, es saqmeebi 
qmnis gakveul faqtobriv konteqsts, romelic matebs ganmcxadeblis 
mier #99/1 winaswari patimrobis cixeSi 2003 wlidan 2005 wlamde 
arsebuli pirobebis aRweras, sandoobas. sasamarTlo aseve aRniSnavs, 
rom ganmcxadebelma arsebul pirobebTan dakavSirebiT pretenzia 
ganacxada moskovis sasamarTloebSi, magram ver miiRo raime saxis 
naTeli pasuxi Tavis pretenziebze (ix. zemoT 75-e punqti). aseT 
garemoebebSi, da ganmcxadeblis argumentaciis Tanmimdevrulobidan 
gamomdinare, sasamarTlos SesaZleblad miaCnia mtkicebis tvirTi 
gadaitanos mTavrobaze.

109. sasamarTlo aRniSnavs, rom mTavrobam, imisaTvis, raTa 
gaebaTilebina ganmcxadeblis versia, warmoadgina saknebis fotoebi da 
cixis administraciis TanamSromlebis moxsenebebi. sasamarTlos azriT 
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fotoebi Zalian damajerebeli ar aris – maT ar SeuZliaT 
ganmcxadeblis versiis gaqarwyleba da Tanac isini gadaiRes saremonto 
samuSaoebis damTavrebis Semdgom. amitom isini ver asaxaven Sesabamis 
periodSi arsebul situacias. xsenebuli exeba 501, 503 da 506 saknebs, 
sadac ganmcxadebeli dapatimrebuli iyo 610-e axlad garemontebul 
sakanSi 2005 wlis 18 ivniss gadayvanamde.

110. analogiurad, cixis administraciis oficrebma moxsenebebi 
Seadgines Sesabamisi periodis (2003-2005) dasrulebidan ramodenime 
wlis Semdgom. rogorc Cans, xsenebuli moxsenebebi ar efuZvneboda 
Sesabamis dros ganxorcielebul zust gazomvas an inspeqtirebas an 
raime sxva wyaros. sasamarTlo imeorebs, rom ramodenime wina saqmeze 
man uaryo sarwmunod mieRo aseTi mtkicebulebebi im safuZvliT, rom 
ar SeiZleboda maTi miCneva sakmarisad sarwmunod gasuli drois 
faqtoridan da damxmare dokumenturi mtkicebulebebis ar arsebobidan 
gamomdinare (ix. Kokoshkina -s zemoxsenebuli saqme, § 60; Sudarkov v. Russia, no. 
3130/03, § 43, 2008 wlis 10 ivlisi; Belashev v. Russia, no. 28617/03, § 52, 2007 wlis 13 

noemberi; da Zakharkin-is zemoxsenebuli saqme, § 124). Sesabamisad maTi 
mtkicebulebiTi Rirebuleba SedarebiT dabalia. sxva sityvebiT, rom 
vTqvaT ganmcxadeblis versia saknebSi arsebul sanitarul pirobebTan 
dakavSirebiT, ver gaaqarwyla raime sando Semowmebis Sedegad 
Sedgenilma moxsenebam, romelic moicavda gasaCivrebul periods.

111. aseT garemoebebSi sasamarTlo mzad aris daaskvnas, rom mTavrobam 
ver moaxerxa gaeqarwylebina ganmcxadeblis versia saknebSi arsebul 
sanitarul higienur pirobebTan dakavSirebiT. Sesabamisad daaxloebiT 
weliwadnaxevris ganmavlobaSi ganmcxadebeli patimrobaSi imyofeboda 
saknebSi, romelSic iyo arasaTanado ventilacia, ganmcxadebels da mis 
Tanamesakneebs ar SeeZloT jerovnad ganmartoebuliyvnen da 
esargeblaT tualetiT (sul mcire 2005 wlis 18 ivnisamde, rodesac 
ganmcxadebeli gadaiyvanes 610-e sakanSi, sadac pirobebi gacilebiT 
ukeTesi iyo). rac Seexeba temperaturis kontrolis sistemas, 
sasamarTlos ar SeuZlia gaiziaros ganmcxadeblis Sexeduleba, rom 18 
gradusi (sakanSi arsebuli minimaluri temperatura) aSkarad 
dauSvebeli iyo, Tumca SeiZleba aRiniSnos, rom zogjer sakanSi Zalian 
cxeloda zafxulSi.

112. Tumca, am daskvnebs avtomaturad ar mivyavarT konvenciis me-3 
muxliT ganmcxadeblisaTvis uzrunvelyofili uflebis darRvevamde. 
pirvel rigSi, sasamarTlo aRniSnavs, rom ganmcxadebeli sakans iyofda 
2 an maqsimum 3 patimarTan. xsenebuli niSnavs, rom am saknebSi arsebuli 
sanitaruli da higienuri pirobebi ar iyo ise cudi, rogorc im 
saknebSi sadac gacilebiT bevri adamiani iyo moTavsebuli erTad.

113. meore rigSi, mTavrobis mier warmodgenili dokumentebidan 
gamomdinareobs, rom ganmcxadebels SeeZlo esargebla winaswari 
patimrobis cixeSi arsebuli damatebiTi momsaxurebiT, romliT 
sargeblobac SesaZlebeli iyo Tanxis gadaxdis Semdgom, kerZod ki 
savarjiSo oTaxSi varjiSi. mTavrobis mier warmodgenili 
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dokumentaciidan gamomdinareobs, rom ganmcxadebeli regularulad 
iyenebda am Sanss da arc ganmcxadebeli ar xdis sadaos am 
informacias. amgvarad, ganmcxadebeli ar imyofeboda Tavis sakanSi 24 
saaTidan 23 saaTis ganmavlobaSi, rogorc es uxdebodaT ruseTSi 
patimrobaSi myof bevr sxva pirs, romlebic sargeblobdnen mxolod 
daaxloebiT 40 wuTiani seirnobis saSualebiT mcire zomis saseirno 
ezoSi (ix. zemoxsenebuli Andreyevskiy is saqme punqti 86). xsenebulTan 
dakavSirebiT sasamarTlo imeorebs, rom gamasworebel koloniebSi 
arsebuli pirobebis konteqstSi, sasamarTlo, saerTo sacxovrebelSi 
arsebuli piradi farTis sakmarisi odenobis Sefasebisas, mxedvelobaSi 
iRebs patimrebis gadaadgilebis SedarebiT did Tavisuflebas 
(winaswari patimrobis cixesTan SedarebiT) (ix. Solovyev v. Russia (dec.), 
no. 76114/01, 2007 wlis 27 seqtemberi; Nurmagomedov v. Russia (dec.), no. 30138/02, 
2004 wlis 16 seqtemberi; da Valašinas v. Lithuania, no. 44558/98, §§ 103 da107, 
ECHR 2001-VIII).

114. aRsaniSnavia is faqtic, rom ganmcxadebels aseve SeeZlo mieRo 
sakvebi da medikamentebi Tavisi naTesavebisagan, im sakvebTan erTad, 
romelic ufasod iyo uzrunvelyofili cixeSi. mas aseve SeeZlo 
moTxovnisamebr mieRo Sxapi, e.i. ufro xSirad vidre kviraSi erTxel, 
rogorc es dadgenili iyo zogadi reJimiT (SeadareT Nedayborshch 
v. Russia, no. 42255/04, § 32, 2010 wlis 1 ivlisi, an Skachkov v.  Russia, no. 25432/05, 
§ 54, 2010 wlis 7 oqtomberi). xsenebuli damatebiTi momsaxureba, 
mometebuli damajereblobiT ar iyo xelmisawvdomi patimrebis 
umetesobisaTvis, magram es ase ar xdeboda ganmcxadeblis SemTxvevaSi 
da sasamarTlos ar SeuZlia mxedvelobaSi ar miiRos es faqtori.

115. da bolos, sasamarTlo aRniSnavs, rom gansaxilveli periodis 
ganmavlobaSi, ganmcxadebels ar gaaCnda janmrTelobis seriozuli 
problemebi da igi ar uCioda daavadebas, romelic gauaresdeboda 
arasaTanado ventilaciis an araadeqvaturi higienis da sxv. Sedegad.

116. daskvnis saxiT sasamarTlo adgens, rom ganmcxadeblis patimrobis 
pirobebi gansaxilveli periodis ganmavlobaSi marTalia Zalian 
arakomfortuli iyo, magram ar iyo imdenad sastiki, rom mieRwia 
sisastikis im donemde, romelic moaxvedrebda mas konvenciis me-3 
muxlis moqmedebis farglebSi. Sesabamisad gamomdinareobs, rom 
xsenebuli periodis ganmavlobaSi adgili ar hqonda konvenciis me-3 
muxlis darRvevas.

g) IZ-77/1 winaswari patimrobis cixeSi arsebuli pirobebi (2005 wlis 8 
agvistodan 2005 wlis 9 oqtombramde)

117. sasamarTlo aRniSnavs, rom 2005 wlis 8 agvistos ganmcxadebeli 
gadaiyvanes ukan #IZ-77/1 winaswari patimrobis cixeSi, sadac moaTavses 
144-e sakanSi. rogorc Cans winaswari patimrobis am cixeSi pirobebi 
gacilebiT uaresi iyo vidre #IZ-99/1 winaswari patimrobis cixeSi. 
magaliTad 144-e sakanSi ganmcxadebels gaaCnda 4 kv.m-ze odnav meti 
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piradi farTi da patimrobaSi imyofeboda 13 sxva pirTan erTad. 
praqtikulad TiToeuli patimrisaTvis gankuTvnili piradi farTi am 
sakanSi 4 kv. m-ze naklebic ki iyo Tuki mxedvelobaSi miviRebT im 
farTs, romelic ekava avejs, tualets da sxva aRWurvilobas, 
romlebic warmodgenili iyo mTavrobis masalebSi.

118. garda amisa, mTavrobis mier warmodgenili dokumentebis Tanaxmad, 
xsenebuli periodis ganmavlobaSi ganmcxadebels xeli aRar 
miuwvdeboda savarjiSo oTaxze, albaT imitom, rom #IZ-77/1 -Si ar iyo 
aseTi oTaxi. ar arsebobs informacia imasTan dakavSirebiT, SeeZlo Tu 
ara ganmcxadebels mieRo Sxapi moTxovnisamebr, rogorc es xdeboda 
#IZ-99/1 cixeSi. radganac am periodis ganmavlobaSi ganmcxadebeli 
ucdida Tavisi saapelacio saCivris ganxilvas, igi ar miyavdaT xolme 
sasamarTloSi ise xSirad, rogorc es uwin xdeboda da Sesabamisad igi 
imyofeboda sakanSi drois umetes monakveTSi. ganmcxadebeli aseve 
Cioda aradamakmayofilebel sanitarul da higienur pirobebTan 
dakavSirebiT, romlebic iyo 144-e sakanSi. xsenebuli pretenzia 
damajereblad ver gaaqarwyla mTavrobam da ver miuTiTa sando 
wyaroze an masalebze an im droisaTvis arsebuli situaciis amsaxvel 
moxsenebaze (ix. sasamarTlos analizi zemoT, romelic exeba wina 
periodis patimrobis pirobebs). ganmcxadebeli aseT pirobebSi iyo 
dapatimrebuli 2 Tvis ganmavlobaSi. sasamarTlo adgens, rom am 
periodis ganmavlobaSi misi patimrobis pirobebi gacilebiT uaresi 
iyo, vidre #IZ-77/1 winaswari patimrobis cixeSi da warmoadgenda 
“araadamianur da Rirsebis Semlaxvel mopyrobas” konvenciis me-3 
muxlis mniSvnelobiT. amrigad sasamarTlo samarTalwarmoebis 
ganmavlobaSi ganmcxadeblis winaswari patimrobis am bolo periodSi 
dairRva es debuleba.

d) daskvna

119. zemoxsenebuli daskvnebi reziumes saxiT rom CamovayaliboT, 
sasamarTlo askvnis, rom ganmcxadeblis patimrobis pirobebi misi 2003 
wlis 25 oqtombers dakavebidan #IZ-77/1 winaswari patimrobis cixeSi 
2005 wlis 8 agvistos gadayvanamde winaaRmdegobaSi ar modioda 
konvenciis me-3 muxlTan. xsenebulis sapirispirod, 2005 wlis 8 
agvistdan 2005 wlis 9 oqtombramde ganmcxadebeli dapatimrebuli iyo 
iseT pirobebSi, romlebic warmoadgenda araadamianur da Rirsebis 
Semlaxvel mopyrobas konvenciis me-3 muxlis mniSvnelobiT.

II. konvenciis me-3 muxlis darRveva sasamarTlo darbazSi arsebuli 
pirobebis gamo

120. ganmcxadebeli Cioda, rom sasamarTlo mosmenebis ganmavlobaSi, igi 
moTavsebuli iyo rkinis galiaSi da amgvarad waredgineboda 
sazogadoebasa da medias. xsenebulTan dakavSirebiT igi uTiTebda 
zemoTmocemul konvenciis me-3 muxlze.
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121. mTavroba amtkicebda, rom sasamarTlo darbazSi rkinis galiis 
arseboba gamarTlebuli iyo usafrToxebis ineteresebiT.

122. ganmcxadebeli amtkicebda, rom ar arsebobda imis raime jerovani 
mizezi, rom sasamarTlo ganxilva warmarTuliyo misi galiaSi yofnis 
fonze. mas brali edeboda ekonomikur danaSaulSi, ar iyo 
nasamarTlevi da SemCneuli ZaladobaSi. misi galiaSi moTavsebis 
gadawyvetileba amcirebda mas sakuTar TvalSi da sazogadoebis 
TvalSi. ganmcxadebeli sasamarTlo darbazSi SeyavdaT xelborkilebiT 
da mas yovelTvis icavda SeiaraRebuli badragi.

123. sasamarTlo aRniSnavs, rom sasamarTlo darbazSi damnaSavis 
“specialur aRWurvilobaSi moTavsebis” praqtika arsebobda da 
savaraudod arsebobs ramodenime evropul saxelmwifoSi (somxeTi, 
moldova, fineTi). zogierT qveyanaSi (magaliTad espaneTSi, italiaSi, 
safrangeTSi an germaniaSi) braldebulebs sasamarTlo mosmenisas 
zogjer aTavseben minis galiaSi. aseTi praqtika ramodenimejer 
ganixila sasamarTlom udanaSaulobis prezumpciis garantiis 
konteqstSi konvenciis me-6 muxlis me-2 punqtis qolgis qveS (ix. Auguste 
v. France, no. 11837/85, 1990 wlis 7 ivnisis komisiis moxseneba, D.R. 69, p. 104; 
ix. aseve Meerbrey v. Germany, no. 37998/97, 1998 wlis 12 ianvris komisiis 
gadawyvetileba). gasul wlebSi sasamarTlom daiwyo xsenebuli 
praqtikis ganxilva aseve konvenciis me-3 muxlis qolgis qveS. 
magaliTad saqmeSi Sarban v. Moldova (no. 3456/05, § 90, 2005 wlis 4 
oqtomberi) ganmcxadebeli miyavdaT sasamarTloSi xelborkilebiT da 
aTavsebdnen galiaSi sasamarTlo mosmenebis ganmavlobaSi, miuxedavad 
imisa, rom mas icavda badragi da atarebda dagrZelebul 
xelborkilebs (ix., a contrario, saqme Potapov v. Russia ((dec.), no. 14934/03, 2006 
wlis 1 agvisto). konvenciis me-3 muxlis darRveva daadgina 
sasamarTlom saqmeSi, romelSic ganmcxadebels gaumarTleblad daades 
xelborkilebi sajaro mosmenis ganmavlobaSi (ix. Gorodnichev v. Russia, 
no. 52058/99, §§ 105-109, 2007 wlis 25 maisi). ganmcxadeblisaTvis 
xelborkilebis dadeba arRvevs konvenciis me-3 muxls iseT 
situaciebSi, rodesac ver dasturdeba usafrTxoebis seriozuli 
riskis arseboba (ix. Henaf v. France, no. 65436/01, §§ 51 da 56, ECHR 2003-XI; 
Istratii and Others v. Moldova, nos. 8721/05, 8705/05 da 8742/05, §§ 57 da 58, 2007 wlis 
27 marti).

124. da bolos cota xnis win ganxilul saqmeSi Ramishvili and Kokhreidze 
v. Georgia, (no. 1704/06, §§ 98 et seq., 2009 wlis 27 ianvari sasamarTlom 
TiTqmis analogiur faqtobriv konteqstTan dakavSirebiT Semdegi 
ganmarteba gaakeTa:

“sazogadoeba [sasamarTlo darbazSi] uyurebda ganmcxadeblebs ... Tu rogor 
ijdnen isini galiaSi... kargad SeiaraRebuli badragi, romelic atarebda Sav 
niRbebs yovelTvis iq idga... mosmena gadaicemoda pirdapiri eTeriT... aseTi 
sastiki da SuRliT asavse sasamarTlo samarTalwarmoebam damoukidebel 
damkvirvebels SeiZleba afiqrebinos, rom samarTldebodnen gansakuTrebiT 
saSiSi damnaSaveebi. udanaSaulobis principis ugulebelyofis garda, 
sasamarTlo darbazSi ganxorcielebuli sadao mopyroba amcirebda 
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ganmcxadeblebs... sasamarTlo aseve uSvebs ganmcxadeblebis mtkicebas imasTan 
dakavSirebiTspecdaniSnulebis razmis warmomadgenlebis sasamarTlo darbazSi 
yofna warmoSobda maTSi SiSis, daucvelobis da daTrgunvis grZnobas.

sasamarTlo aRniSnavs, rom gancxadebelebs, romlebic sazogadoebisaTvis 
cnobili pirebi iyvnen, ar gaaCndaT nasamarTloba da cudad ar iqceodnen 
sisxlis samarTalwarmoebisas, mTavrobam ver warmoadgina raime saxis argumenti 
Tu ratom iyo aucilebeli maTi Casma rkinis galiaSi da specialuri 
daniSnulebis razmis yofna sasamarTlo darbazSi sajaro mosmenisas. saqmis 
masalebSi araferi mianiSnebs, rom arsebobda imis Tundac minimaluri safrTxe, 
rom ganmcxadeblebi, romlebic sazogadoebisaTvis kargad cnobili pirebi iyvnen 
da mniSvnelovani safrTxis Seqmna ar SeeZloT, SeiZleba gaqceuliyvnen an 
miemarTaT ZaladobisaTvis maTi sasamarTloSi gadayvanisas an mosmenis 
periodSi....”

xsenebuli midgoma sasamarTlom axlaxans daadastura saqmeSi Ashot 
Harutyunyan v. Armenia (no. 34334/04, §§ 126 et seq., 2010 wlis 15 ivnisi), sadac 
ganmcxadebeli moaTavses rkinis galiaSi mTliani saapelacio 
samarTalwarmoebis ganmavlobaSi da sadac sasamarTlom daadgina 
konvenciis me-3 muxlis darRveva xsenebulis gamo.

125. sasamarTlos azriT saqarTvelosa da somxeTis winaaRmdeg 
zemoxsenebul saqmeebSi gamovlenili gadamwyveti elementebi 
winamdebare saqmeSic moipoveba. magaliTad ganmcxadebeli braldebuli 
iyo araZaladobrivi danaSaulis CadenaSi, igi ar iyo nasamarTlevi da 
ar arsebobda imis mtkicebuleba, rom igi apirebda Zaladobis 
ganxorcielebas. mTavrobis miTiTeba garkveul “usafrTxoebis 
riskebze” Zalian bundovani iyo da ar yofila gamyarebuli 
konkretuli faqtebiT. rogorc Cans “rkinis galia sasamarTlo 
darbazSi permanentulad iyo damagrebuli ganmcxadeblis 
mosaTavseblad da ar iyo gamowveuli misi gaqcevis an Zaladobis 
ganxorcielebis realuri safrTxiT, aramed es galia iyo dasajdomi 
adgili, sadac igi, rogorc sisxlis samarTlis saqmeSi braldebuli, 
unda mjdariyo.” (ix. Ashot Harutyunyan v. Armenia, zemoxsenebuli saqme, § 127). 
garda amisa, ganmcxadeblis piradi usafrTxoeba an masTan erTad 
mjdomi Tanabraldebulis usafrTxoebas ar emuqreboda raime saxis 
safrTxe. da bolos, ganmcxadeblis sasamarTlo process mudmivad 
Tvals adevnebda yvela mTavari erovnuli da saerTaSoriso masmedia, 
ase rom ganmcxadebeli mudmivad farTed waredgineboda sazogadoebas 
aseT mdgomareobaSi. rogorc Ashot Harutyunyan-is saqmeSi sasamarTlom 
daaskvna, “sasamarTlo samarTalwarmoebis aseTma uxeSma gamovlinebam 
nebismier damkvirvebels SeiZleba afiqrebinos, rom samarTldeboda 
gansakuTrebiT saSiSi damnaSave. garda amisa, [sasamarTlo] eTanxmeba 
ganmcxadebels, rom sazogadoebis TvalSi misi am saxiT warmoCena 
amcirebda mas sakuTar TvalSi, Tundac sxvebis TvalSi igi ar 
damcirebuliyo. da warmoSobda masSi daTrgunvis grZnobas” (128$).

126. jamSi, sasamarTlo darbazSi mdebare usafrTxoebis zomebi, maTi 
kumulaciuri efeqtidan gamomdinare, mocemul garemoebebSi, 
gadaWarbebuli iyo da ganmcxadeblisa da sazogadoebis mier 
safuZvlianad SeiZleba yofiliyo miCneuli damamcireblad. amitom 
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adgili hqonda konvenciis me-3 muxlis darRvevas, radganac 
ganxorcielebuli mopyroba damamcirebeli iyo am debulebis 
mniSvnelobiT.

III. konvenciis me-5 muxlis 1(b) punqtis savaraudo darRveva

127. konvenciis me-5 muxlze dayrdnobiT, ganmcxadebeli Cioda, rom misi 
dakaveba novosibirskSi 2003 wlis 25 oqtombers, arRvevda konvenciis me-
5 muxlis 1(b) punqts, romlisT Tanaxmadac:

1. “yvelas aqvs Tavisuflebisa da pirovnuli xelSeuxeblobis ufleba. aravis 
SeiZleba aRekveTos Tavisufleba, garda Semdgomi SemTxvevebisa da kanoniT 
gansazRvruli proceduris Tanaxmad:

a) ..;

b) piris kanonieri dakaveba an dapatimreba sasamarTlos kanonieri 
gadawyvetilebis SeusruleblobisaTvis an kanoniT gaTvaliswinebuli 
nebismieri valdebulebis Sesrulebis uzrunvelsayofad;”

a. mTavrobis argumentebi

128. mTavroba uTiTebda Tavis komentarebSi, rom ganmcxadebeli 
gamoiZaxes general prokuraturaSi 2003 wlis 24 oqtombers. mTavrobis 
Tanaxmad, ganmcxadebeli ar gamocxadda sapatio mizezis gareSe 
gamomZiebelTan. Sedegad, gamomZiebelma gadawyvita ganmcxadeblis 
masTan miyvana saRamos 5 saaTisaTvis. Tumca ganmcxadebeli ar 
imyofeboda sacxovrebel adgilas. rogorc Tavisi kompaniis 
xelmZRvaneli, ganmcxadebels SeeZlo ise daegegma Tavisi samuSao dro, 
rom misuliyo dakiTxvaze. ufro metic, TviTmfrinavi, yovelTvis mis 
gankargulebaSi iyo. samsaxurebrivi mizezebis gamo misi moskovSi 
aryofna ar iyo imis sapatio mizezi, rom igi ar gamocxadda dakiTxvaze 
generalur prokuraturaSi.

129. mTavroba aseve amtkicebda, rom ganmcxadebeli ar “daukavebiaT”, 
aramed mxolod moaxdines misi “eskortireba” gamomZiebelTan 
warsadgenad, anu ganxorcielda “iZulebiT miyvana” anu iZulebiT 
daswreba (privod). mxedvelobaSi unda miviRoT, rom ruseTis 
kanonmdebloba ar iTvaliswinebs mowmeebis “dakavebas”. mTavroba 
askvnida, rom xsenebuli RonisZieba ar xvdeboda konvenciis me-5 muxlis 
farglebSi. mTavroba uaryofda, rom ganmcxadebeli moskovSi Caiyvanes 
fsb-s oficrebma.

130. mTavroba aseve aRniSnavda, rom 2004 wlis 27 ianvars basmanis 
raionulma sasamarTlom daadastura gamomZieblis mier ganmcxadeblis 
iZulebiTi wesiT miyvanasTan dakavSirebuli gadawyvetilebis 
kanoniereba.

b. ganmcxadeblis komentarebi
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131. ganmcxadeblis sityvebiT, misi iaraRis muqariT dakaveba 
aeroportSi da iZulebiT dabruneba moskovSi, naTlad mianiSnebda 
Tavisuflebis aRkveTaze. Tuki Tavisuflebis aRkveTis mizani ar iyo me-
5 muxlis 1-li punqtiT gaTvaliswinebuli romelime garemoeba, maSin 
adgili hqonda am muxlis darRvevas.

132. ganmcxadebeli irwmuneboda, rom igi daakaves fsb-s oficrebma. 
mTavrobis mtkiceba, rom fsb saerTod ar monawileobda mis dakavebaSi, 
winaaRmdegobaSi modioda gamomZiebel b-s dadgenilebasTan, romelic 
gaegzavna fsb-s direqtoris moadgile b-n z-s aRsasruleblad. ufro 
metic, 2003 wlis 25 oqtombris mosmenaze, b-nma l-m, saxelmwifo 
prokurorma, naTlad ganacxada, rom gamomZieblis dadgenileba 
aRasrules fsb-s oficrebma.

133. garda amisa, araswori iyo imis mtkiceba, rom ganmcxadebeli 
mravaljer gamoiZaxes da igi ar mivida dakiTxvaze. igi pirvelad 
gamoiZaxes 2003 wlis 4 ivliss da igi moTxovnisamebr gamocxadda da 
pasuxi gasca kiTxvebs. amis Semdgom igi mudmivad acxadebda, rom ar 
datovebda ruseTs da mzad iyo pasuxi gaeca generaluri prokuraturis 
kiTxvebze. 2003 wlis ivnisSi dakiTxvis Semdgom, meored igi gamoiZaxes 
2003 wlis 24 oqtombers, paraskev dRes. Tumca ganmcxadebelma moskovi 
datova 2003 wlis 21 oqtombers samSabaT dRes, raTa gaexorcielebina 
afiSirebuli turi ruseTis regionebSi. im dRes, rodesac 
ganmcxadebeli gamoiZaxes dakiTxvaze, igi Sexvedraze imyofeboda niJni 
novgorodis gubernatorsa da prezident putinis administraciis 
warmomadgenlebTan. ganmcxadeblis TanamSromlebma, 2003 wlis 24 
oqtombris dakiTxvaze gamoZaxebasTan dakavSirebiT, 
samarTaldamcvelebs acnobes, rom ganmcxadebeli ar dabrundeboda 
moskovSi 2003 wlis 28 oqtombramde, samSabaT dRemde. analogiuri 
Sinaarsis faqsi gaegzavna gamomZiebelsac. xsnebuli informaciis 
miwodebiT, ganmcxadebelma naTlad warmoadgina sapatio mizezebi 
moTxovnil dRes gamomZiebelTan gamoucxadeblobasTan dakavSirebiT. 
ganmcxadeblis azriT aSkara iyo, rom vinmes gamoZaxeba moskovSi mcire 
droiT adre gagzavnili SetyobinebiT, rodesac cnobili iyo, rom igi 
eswreboda samTavrobo Sexvedras, romelic imarTeboda qveynis 
aRmosavleT nawilSi, absurdi iyo da ar warmoadgenda bona fide 
mcdelobas daxmareba yofiliyo miRebuli mowmisagan. igi ar 
imyofeboda SinapatimrobaSi da Tavisuflad SeeZlo saqmiani vizitebiT 
emogzaura qveyanaSi.

g. sasamarTlos Sefaseba

134. Tavis komentarebSi mTavroba amtkicebda, rom ganmcxadebeli ar 
“daukavebiaT” aramed moaxdines mxolod misi “iZulebiT miyvana”. Tumca, 
xsenebuli gansxvaveba Seusabamoa, radganac konvenciis miznebidan 
gamomdinare, mas aRukveTes Tavisufleba: “iZulebiT miyvana” mravali 
saaTis ganmavlobaSi grZeldeboda, da gamoricxavda ganmcxadeblis 
mxridan raime saxis SesaZleblobas raTa igi wasuliyo Tavis nebaze. 
amasTanave xsenebuli emsaxureboda mis dakiTxvaze miyvanas. konvenciis 
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terminebiT, rom vTqvaT amgvarad mas aRekveTa Tavisufleba im mizniT, 
rom “uzrunvelyofiliyo kanoniT dadgenili valdebulebis 
Sesruleba”. amgvarad, xsenebuli situacia unda ganvixiloT me-5 
muxlis 1(b) punqtis qolgis qveS.

135. Tavisuflebis aRkveTa “kanonieri” unda iyos. “kanonieri” ZiriTadad 
niSnavs erovnul kanondmeblobasTan Sesabamisobas (see Nowicka v. Poland, 
no. 30218/96, § 58, 3 December 2002). sasamarTlo aRniSnavs, rom ruseTis 
sasamarTlom Tavisuflebis SezRudva kanonierad miiCnia: kanoni iZleva 
imis uflebas, rom mowme, romelic ar cxaddeba arasapatio mizeziT, 
iZulebiT miiyvanon. amave dros erovnulma sasamarTlom uaryo 
ganmcxadeblis mier wardgenili argumenti, saxeldobr ki misi saqmiani 
mogzauroba. xsenebuli daskvna ar aris safuZvels moklebuli. 
sasamarTlo uSvebs, rom xelisuflebis erovnul organoebs gaaCniaT 
Sefasebis farglebi aseTi sakiTxebis Sefasebisas. amgvarad 
sasamarTlo askvnis, rom ganmcxadeblisaTvis Tavisuflebis SezRudva 
ganxorcielda rusuli kanonmdeblobis safuZvelze.

136. amave dros sasamarTlo imeorebs, rom me-5 muxlis 1-li punqti 
damatebiT moiTxovs, rom Tavisuflebis nebismieri SezRudva 
SesabamisobaSi unda iyos me-5 muxliT uzrunvelyofil garantiebTan da 
icavdes individebs TviTnebobisagan. konvenciis Tanaxmad dakaveba 
dasaSvebia Tuki “kanoniT dadgenili valdebulebis” Sesruleba 
SeuZlebelia ufro msubuqi xasiaTis RonisZiebis gamoyenebiT (ix. 
McVeigh and Others v. the United Kingdom, nos. 8022/77, 8025/77, da 8027/77, 1981 wlis 
18 martis komisiis moxseneba gadawyvetilebebi da moxsenebebi (DR) 25, 
gv. 15). an rom movaxdinoT saqmis Vasileva v. Denmark perefrazireba, unda 
arsebobdes balansi valdebulebis Sesrulebis sajaro interessa da 
TavisuflebaSi darCenis kerZo interess Soris (no. 52792/99, § 37, 2003 
wlis 25 seqtemberi).

137. sasamarTlo uSvebs, rom rodesac mowme ar cxaddeba dakiTxvaze 
sapatio mizezis gareSe. igi SeiZleba iZulebiT miiyvanon 
gamomZiebelTan an sasamarTloSi. Tumca, aseT sakiTxebze 
gadawyvetilebis miRebis procesi, anu maSin rodesac vexebiT piris 
Tavisuflebas, ar unda iqnes zedmetad formaluri da unda 
iTvaliswinebdes saqmis Sesabamis garemoebebs. magaliTad, iseTi mizezi 
rogorebicaa (samsaxurebrivi mogzauroba, ojaxuri RonisZieba da sxv.) 
SeiZleba sapatiod CaiTvalos erT SemTxvevaSi da ar CaiTvalos 
sapatiod meore SemTxvevaSi.

138. sasamarTlo dadgenilad miiCnevs, rom ganmcxadebels miewoda 
informacia gamomZiebelTan gamoZaxebis Sesaxeb da gaaCnda 21 saaTi, 
raTa dabrunebuliyo moskovSi, magram man es ar gaakeTa. formalurad, 
rom vTqvaT igi ar mivida dakiTxvaze da amgvarad ar Seasrula 
valdebuleba, romelic mas ekisreboda (ix. Nowicka v. Poland, 
zemoxsenebuli saqme, § 60). magram sasamarTlo ver darwmunda, rom es 
sakmarisi mizezi iyo misi iZulebis wesiT moskovSi CayvanisaTvis 
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momdevno dResve da isic im formiT, romliTac misi Cayvana 
ganxorcielda.

139. pirvel rigSi Znelia avxsnaT Tu ratom ar SeeZlo gamomZiebels 
mocda. 2003 wlis 25 oqtombrisaTvis, gamoZieba grZeldeboda ramodenime 
Tvis ganmavlobaSi. gamomZiebelma uwin ukve dakiTxa ganmcxadebeli da 
gamoZaxebis dRidan igi ukan moskovSi dabrundeboda 3 dReSi. 
ganmcxadeblis qmedebebi ar warmoSobda raime saxis safuZvlian 
safrTxes, rom Camosvlis Semdgom igi Tavidan airidebda dakiTxvas. da 
bolos, aucleblobis SemTxvevaSi, gamomZiebels SeeZlo eTxova Tavisi 
cimbireli kolegebisaTvis daekiTxaT ganmcxadebeli adgilzeve an 
gaegzavnaT sagamoZiebo jgufis wevri cimbirSi.

140. meore rigSi, ucnauri iyo Tavisuflebis SezRudvis manera. 
ganmcxadebeli daakaves, rogorc saSiSi kriminali da ara rogorc 
mowme: srulmaStabiani sapolicio operacia, romelSic monawileobdnen 
SeiaraRebuli oficrebi, ganxorcielda drois Zalian mcire 
monakveTSi, ganmcxadebeli miemgzavreboda novosibirskSi da igi 
daakaves asafren bilikze diliT adre. xsenebulTan mimarTebiT 
sasamarTlo imeorebs, rom dakaveba ar unda ganxorcieldes dasjis 
mizniT (zemoxsenebuli Vasileva s saqme, punqti 36).

141. da bolos, yuradReba unda mivaqcioT drois faqtors. mowmis saxiT 
dakiTxvisTanave gamomZiebelma brali wauyena mas da moskovis basmanis 
raionul sasamarTloSi waradgina 9 gverdiani Suamdgomloba, 
romliTac iTxovda ganmcxadeblis dapatimrebas. aseTi siswrafe 
mianiSnebs im faqtze, rom gamomZiebeli mzad iyo movlenebis aseTi 
ganviTarebisaTvis da ganmcxadeblis moZieba brZana ar imitom rom 
daekiTxa mowmis saxiT aramed imitom, rom brali waeyenebina.

142. xsenebulTan dakavSirebiT sasamarTlo imeorebs, rom dakaveba 
SeiZleba iyos arakanonieri, Tuki misi faruli mizani gansxvavdeba 
realuri miznisagan (ix. Bozano v. France, 1986 wlis 18 dekemberi, Series A 
no. 111, § 60). winamdebare saqmeSi ganmcxadebeli rom daekavebinaT 
braldebulis saxiT novosibirskSi, mas warudgendnen adgilobriv 
sasamarTlos. amis nacvlad rogorc mowme, igi iZulebiT daabrunes 
moskovSi, sadac generalur prokuraturas SeeZlo darwmunebuli 
yofiliyo, rom misi patimrobis sakiTxs ganixilavda basmanis raionuli 
sasamarTlo. ganmcxadeblis dakavebasTan dakavSirebuli garemoebebi 
mianiSnebs imaze, rom Tundac formalurad, mas Tavisufleba 
SeuzRudes, rogorc mowmes da miuxedavad imisa, rom kanonis moTxovna 
formalurad dakmayofilda, gamomZieblis realur mizans warmoadgenda 
ganmcxadeblisaTvis bralis wayeneba da am mizniT man Secvala 
patimrobasTan dakavSirebuli Semdgomi samarTalwarmoebis adgili 
misTvis ufro xelsayreli variantiT.

143. jamSi, sasamarTlo askvnis, rom 2003 wlis 25 oqtombers 
novosibirskSi ganmcxadeblis dakaveba ewinaaRmdegeboda konvenciis me-5 
muxlis 1(b) punqts.
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IV. konvenciis me-5 muxlis 1(g) punqtis savaraudo darRveva

144. ganmcxadebeli aseve Cioda, rom gamoZiebis da sasamarTlo 
samarTalwarmoebis ganmavlobaSi misi patimroba (anu 2003 wlis 25 
oqtombridan 2005 wlis 31 maisamde) ar yofila Sefardebuli da 
sasamarTloebis mier gagrZelebuli kanonis Sesabamisi procedurebis 
Tanaxmad, rogorc amas moiTxovs konvenciis me-5 muxlis 1(g) punqti. 
xsenebuli punqtis Tanaxmad:

“1.yvelas aqvs Tavisuflebisa da pirovnuli xelSeuxeblobis ufleba. aravis 
SeiZleba aRekveTos Tavisufleba, garda Semdgomi SemTxvevebisa da kanoniT 
gansazRvruli proceduris Tanaxmad:

c) piris kanonieri dakaveba an dapatimreba kompetenturi sasamarTlo organos 
winaSe wardgenis mizniT, Tu arsebobs samarTaldarRvevis Cadenis 
safuZvliani eWvi an, rodesac es safuZvlianad miCneulia aucileblad, piris 
mier danaSaulis Cadenis an Cadenis Semdgom misi gaqcevis Tavidan 
asacileblad;

a. mTavrobis komentarebi

145. mTavroba amtkicebda, rom erovnul sasamarTloebs ar daurRveviaT 
erovnuli kanonmdebloba, rodesac brZanes an gaagrZeles 
ganmcxadeblis winaswari patimroba. rac Seexeba Tavdapirveli 
patimrobis Sefardebas (2003 wlis 25 oqtombers) da Semdgom 
gagRZelebas, simarTles Seesabameba is faqti, rom es brZanebebi ar 
akonkretebs patimrobis vadas. Tumca sisxlis samarTlis saproceso 
kodeqsis 109-e muxlis 1 punqtis Tanaxmad, winaswari patimrobis 
Sefardeba xdeba 2 Tvemde vadiT. kanoni aseve akonkretebs amis Semdgom 
patimrobis vadis gagrZelebis maqsimalur vadas. is faqti, rom 
sasamarTloebma ar miuTiTes patimrobis vadaze ar niSnavs imas, rom 
ganmcxadebeli daeqvemdebara Tavisuflebis ganusazRvreli vadiT 
SezRudvas.

146. garda amisa, sisxlis samarTlis saproceso kodeqsis 241-e muxlis 
me-2 nawilis 1-li punqti uflebas aZlevda sasamarTlos daxurulad 
waremarTa samarTalwarmoeba. prokurorma moiTxova samarTalwarmoebis 
daxurva da es axsna imiT, rom saqmis garkveuli masalebi 
konfidencialuri iyo, rom ganmcxadeblis Tanamzraxvelebi kvlavac 
iZebdnebodnen da rom maT SeeZloT zewola ganexorcielebinaT 
sasamarTlo samarTalwarmoebis monawileebze da amgvarad xeli 
SeeSalaT saqmeze WeSmaritebis dadgenisaTvis. imsjela ra sasamarTlom 
mxareebTan xsenebuli moTxovnis Sesaxeb, sasamarTlom daakmayofila es 
moTxovna im motiviT, rom daecva braldebulis uflebebi. 2004 wlis 15 
ianvridan, patimrobasTan dakavSirebuli mosmena sajarod 
warimarTeboda da xsenebuli TariRis Semdgom gamarTuli yvela 
procesi farTed Suqdeboda.
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147. rac Seexeba 2004 wlis 20 maisis gadawyvetilebas, mTavrobam 
miuTiTa, rom sisxlis samarTlis saproceso kanonmdeblobis Tanaxmad, 
gamoZiebisagan saqmis miRebis Semdgom, sasamarTlos unda mieRo 
gadawyvetileba aRkveTis RonisZiebasTan dakavSirebiT, romelic unda 
gamoyenebuliyo braldebulTan mimarTebaSi sasamarTlo 
samarTalwarmoebis ganmavlobaSi. kodeqsi ar iTvaliswinebda imas, rom 
braldebuli an an misi advokati unda daswrebodnen 
samarTalwarmoebis am etaps. 2004 wlis 20 maiss sasamarTlom 
gadawyvita ganmcxadeblis patimrobis gagrZeleba. xsenebuli 
gadawyvetileba efuZvneboda saqmis masalebSi arsebul informacia. 
damatebiT unda aRiniSnos, rom ganmcxadebelsa da mis advokats ar 
mouTxoviaT sasamarTlosaTvis aRkveTis RonisZiebis Secvla. mTavroba 
irwmuneboda, rom sasamarTlos ar gamouyenebia aRkveTis RonisZieba da 
arc gaugrZelebia igi, aramed man ukve Sefardebuli RonisZieba 
ucvlelad datova.

148. mTavroba uTiTebda im faqtze, rom 2004 wlis 8 ivniss, winaswari 
mosmenis Sedegad, sasamarTlom miiRo ramodenime gadawyvetileba. sxva 
gadawyvetilebebTan erTad, sasamarTlom daadgina, rom ar arsebobda 
ganmcxadeblisaTvis Sefardebuli aRkveTis RonisZiebis Secvlis 
safuZveli. kidev erTxel es ar iyo ganmcxadeblis patimrobis 
formaluri gagrZeleba aramed iyo adre miRebuli gadawyvetilebis 
mxolod dadastureba. 2004 wlis 8 ivniss dacvis mxares ar warudgenia 
gaTavisuflebasTan dakavSirebuli Suamdgomloba.

149. rac Seexeba sakonstitucio sasamarTlos 2004 wlis 8 aprilis 
gadawyvetilebas (no. 132-O) mTavroba uTiTebda im faqtze, rom is 
gamoqveynda rasiiskaia gazetaSi (oficialuri yoveldRiuri gazeTi 
mxolod 2004 wlis 9 ivniss). amitomac, saproceso kanonmdeblobis 
Sesabamisi debulebis konstituciuri ganmarteba sajaro gaxda mxolod 
mas Semdgom, rac mesCanskis raionulma sasamarTlom ukve gamoitana 
gadawyvetileba.

150. mTavroba acxadebda, rom mesCanskis raionulma sasamarTlom 2004 
wlis 20 maissa da 8 ivniss ar Seufarda da ar gaugrZela aRkveTis 
RonisZieba ganmcxadebels, aramed miiRo gadawyvetileba, rom es 
RonisZieba ZalaSi unda darCeniliyo Semdgomi 6 Tvis ganmavlobaSi.

151. mTavroba acxadebda, rom 2004 wlis 16 maiss, mesCanskis raionulma 
sasamarTlom ganixila gaTavisuflebasTan dakavSirebuli 
ganmcxadeblis Suamdgomloba, magram uari ganacxada gadaesinja 
basmanis raionuli sasamarTlos mier adre miRebuli gadawyvetilebebi, 
im motiviT, rom mas ar gaaCnda kompetencia saapelacio 
sasamarTlosaviT emoqmeda basmanis raionul sasamarTlosTan 
mimarTebaSi.

b. ganmcxadeblis komentarebi
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152. ganmcxadebeli amtkicebda, rom patimrobis Sefardebis pirveli 
brZaneba (2003 wlis 25 oqtomberi) ewinaaRmdegeboda erovnul 
kanonmdeblobas ramodenime aspeqtSi. brZaneba gamoica mosmenis 
Sedegad, romelic raime sapatio mizezis gareSe, daxurulad warimarTa. 
patimrobis brZaneba ar akonkretebda patimrobis vadas da ar 
ganmartavda Tu ratom ar SeiZleboda naklebad mZime aRkveTis 
RonisZiebis Sefardeba. garda amisa xsenebul brZanebasTan 
dakavSirebuli saapelacio mosmena aseve arakanonierad Catarda 
daxurul reJimSi. 2003 wlis 23 dekembris patimrobis meore brZaneba 
analogiuri tipis xarvezebs Seicavda.

153. 2004 wlis 20 maisis patimrobis brZaneba sasamarTlom Tavisive 
iniciativiT gamoitana da Sesabamisad igi ewinaaRmdegeboda 
kanonmdeblobas. patimrobis Sefardebis sasamarTlo iurisdiqcia 
warmoiSoba mxolod maSin, rodesac Sesabamisi Suamdgomloba 
waredgineba ama Tu im sasamarTlos gamomZieblis an prokuroris mier. 
garda amisa, ruseTis sakonstitucio sasamarTlos gadawyvetilebis 
sawinaaRmdegod, xelisuflebis organoebma ar uzrunvelyves misi 
daswreba 2004 wlis 20 maisis mosmenaze. brZaneba ar Seicavda 
patimrobis SefardebasTan dakavSirebiT raime dasabuTebas. 
dasabuTebuli ar iyo aseve 2004 wlis 8 ivnisis brZaneba.

g. sasamarTlos Sefaseba

154. ganmcxadeblis mTavari pretenzia dapatimrebis pirvel or 
brZanebasTan mimarTebaSi (2003 wlis 25 oqtomberi, 2003 wlis 11 
noembers saapelacio sasamarTlos mier brZanebis ZalaSi datoveba, 2003 
wlis 23 dekembris brZaneba) exeba im faqts, rom mosmenebi, romlis 
Sedegadac es brZanebebi iqna miRebuli, daxuruli iyo. sasamarTlo 
imeorebs mis mierve gamotanil daskvnas ganmcxadebelTan erTad 
Tanabraldebul, b-n lebedevis saqmeSi (Lebedev v. Russia, no. 4493/04, 2007 
wlis 25 oqtomberi) sadac analogiur pretenziasTan dakavSirebiT 
sasamarTlom daadgina Semdegi:

“82. rac Seexeba im faqts, rom 2003 wlis 3 ivlisis patimrobis 
SefardebasTan dakavSirebuli mosmena daxurulad Catarda, 
sasamarTlo miiCnevs, rom mis mier dadgenil precedentul samarTalSi 
ar arsebobs raime safuZveli, ganmcxadeblis im pretenziis 
gasamyareblad, rom winaswari patimrobis Sefardebis kanonierebasTan 
dakavSirebuli mosmena, yovelTvis sajarod unda Catardes (ix. Reinprecht 
v. Austria, no. 67175/01, 2005 wlis 15 noemberi, sadac xsenebuli sakitxi 
sasamarTlom ganixila me-5 muxlis me-4 punqtis qolgis qveS) 
sasamarTlo ver xedavs raime mizezs, rom gadauxvios xsenebulTan 
mimarTebaSi dadgenil precedentul samarTals da askvnis, rom 
patimrobasTan dakavSirebuli samarTalwarmoebis es aspeqti per se ar 
warmoSobs sakiTxs arc me-5 muxlis me-3 punqtis WrilSi.”

155. xsenebulis gaTvaliswinebiT sasamarTlo adgens, rom sworedac, 
rom ruseTis kanonmdeblobis moTxovna iyo sasamarTlo mosmenis (maT 
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Soris patimrobasTan dakavSirebuli mosmenis) sajarod Catareba, Tumca 
kanonmdebloba da kerZod saproceso kodeqsis 241-e muxli 
iTvaliswinebda gamonaklisebs, rogorc es miuTiTa mTavrobam. sxva 
sityvebiT, rom vTqvaT, patimrobasTan dakavSirebuli 
samarTalwarmoebis sajaroobis sakiTxi SesaZloa gasaCivrdes 
konvenciis me-5 muxlis 1-el punqtSi moxseniebuli “kanonierebis” 
WrilSi da ara “ proceduruli samarTlianobis” WrilSi, romelic 
daculia konvenciis me-5 muxlis me-3 da me-4 punqtebiT (ix. Lebedev 
v. Russia, zemoxsenebuli saqme, §§ 75 et seq). kerZod saxezea imis saWiroeba, 
rom dadgindes “kanoniT dadgenili procedura” aZlevda Tu ara 
sasamarTlos sxdomis daxurulad warmarTvis uflebas.

156. mraval saqmeSi sasamarTlom gaimeora, rom konvenciiT dadgenili 
garantiebis sistemis logika zRudavs sasamarTlo ganxilvis farglebs 
erovnuli “kanonmdeblobiT” (ix. Kemmache v. France (no. 3), 1994 wlis 24 
noemberi, Series A no. 296-C, § 37). erovnuli kanonmdeblobiT 
gaTvaliswinebuli yoveli formalobis ugulebelyofa avtomaturad ar 
moicavs konvenciis darRvevas me-5 muxlis 1 punqtis mniSvnelobiT – 
sasamarTlos ZiriTadi amocana mdgomareobs TviTnebobis aSkara 
SemTxvevebis dafiqsireba (ix. Ječius v. Lithuania, no. 34578/97, § 56, ECHR 2000-
IX, da Baranowski v. Poland, no. 28358/95, §§ 50-52, ECHR 2000-III). patimrobis 
periodi principSi “kanonieri iqneba” Tuki patimroba ganxorcielda 
sasamarTlo brZanebis Sesabamisad (ix. sxva magaliTebs Soris saqme 
Matyush v. Russia, no. 14850/03, § 68, 2008 wlis 9 dekemberi) da amasTanave 
sakiTxis ganmxilveli sasamarTlo “moqmedebda Tavisi iurisdiqciis 
farglebSi ... [da] gaaCnda uflebamosileba mieRo Sesabamisi brZaneba” 
(ix. Korchuganova v. Russia, no. 75039/01, § 62, 2006 wlis 8 ivnisi).

157. imisaTvis, raTa ganvsazRvroT erovnul doneze kanonierebis 
Sefasebis standarti, sasamarTlo erTmaneTisagan ganasxvavebs “ex facie 
arakanonier” patimrobis brZanebas da sxva saxis potenciuri xarvezebis 
mqone brZanebebs. sasamarTlo zogjer uTiTebs xolme SedarebiT 
gansxvavebaze, romelic arsebobs inglisur samarTalSi (cf. Benham, 
Benham v. the United Kingdom, 10 June 1996, §§ 43-46, 1996-III; da Lloyd and Others v. the 
United Kingdom, nos. 29798/96, §§ 102, 105 et seq., 2005 wlis 1 marti). erovnuli 
saproceso da materialuri kanonmdeblobis mxolod iseTma 
darRvevebma, romlebic miiCneva “uxeS da aSkara ukanonobad” rac 
naTlad aris dadgenili precedntul samarTalSi, unda miipyros 
sasamarTlos yuradReba. cneba “uxeSi da aSkara ukanonoba” ar 
warmoadgens TavisTavad naTel ganmartebas: da garemoebidan 
gamomdinare igi SeiZleba moiazrebdes iurisdiqciis gadametebas 
(Marturana v. Italy, no. 63154/00, § 78, 2008 wlis 4 marti), patimris mosmenaze 
uaris Tqmas (Khudoyorov-is zemoxsenebuli saqme, § 129, Tám v. Slovakia, 
no. 50213/99, §§ 58-59, 2004 wlis 22 ivnisi), patimrobis Sefardebis 
mizezebis warmoudgenlobas (Stašaitis v. Lithuania, no. 47679/99, § 67, 2002 wlis 
21 marti), xelisuflebis organoebis arakeTilsindisierebas (ix. 
xsenebuli principebis gameoreba saqmeSi Mooren v. Germany [GC], no. 11364/03, 
§§ 72 et seq., ECHR 2009-...).
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158. winamdebare saqmesTan mimarTebaSi, sasamarTlo aRniSnavs, rom ori 
instanciis sasamarTloebma gadawyvites daexuraT sasamarTlo mosmena 
ganmcxadeblis piradi interesebidan gamomdinare. ganmcxadebeli 
daJinebiT ewinaaRmdegeboda mosmenis daxurvas; sxva sityvebiT, rom 
vTqvaT misi azriT mis interesebSi Sedioda absoluturad sxva ram 
vidre amas fiqrobdnen erovnuli sasamarTloebi am konkretul 
sakiTxTan dakavSirebiT. sasamarTlos ar SeuZlia gaigos “Tu ra 
interesebi” dainaxa sasamarTlom da raSi mdgomareobda am interesebis 
dacvis aucilebloba samarTalwarmoebis daxurvisas. ganmcxadebeli ar 
iyo arasrulwlovani an gaupatiurebis msxverpli; igi ar emaleboda 
sajaroobas, aramed amis sapirispirod iTxovda mas. erovnuli 
sasamarTloebis gadawyvetileba daxurulad gaemarTaT 
samarTalwarmoeba yvelaze rbilad, rom vTqvaT gaugebari iyo da 
sasamarTloebma ver ganmartes jerovnad Sesabamisi kanonmdebloba.

159. miuxedavad xsenebulisa, es TavisTavad ar xdis patimrobasTan 
dakavSirebul samarTalwarmoebas “arakanoniers” konvenciis me-5 
muxlis 1-li punqtis gagebiT. sasamarTlo imeorebs, rom konvencia 
TavisTavad ar moiTxovs, rom patimrobasTan dakavSirebuli 
samarTalwarmoeba sajaro iyos (ix. Reinprecht da Lebedev is zemoxsenebuli 
saqmeebi). ar SeiZleba me-5 muxlis me-3 da me-4 punqtebiT dadgenili 
standartebis gaigiveba me-5 muxlis 1-li punqtis standartebTan: me-5 
muxlis 1-li punqti da me-3 da me-4 punqtebi cal calke debulebebia da 
am ukanasknelis daucveloba TavisTavad ar niSnavs me-5 muxlis 
pirveli punqtis darRvevas (SeadareT magaliTad Winterwerp v. the 
Netherlands, 1979 wlis 24 oqtomberi, § 53, Series A no. 33, da Douiyeb v. the 
Netherlands [GC], no. 31464/96, § 57, 1999 wlis 4 agvisto). sasamarTlos ar 
SeuZlia mxedvelobaSi ar miiRos is faqti, rom konvenciasTan 
dakavSirebuli precedentuli samarTali ar moiazrebs 
samarTalwarmoebis sajarod gamarTvas im “umniSvnelovanesi” 
procedruruli garantiebis CamonaTvalSi, romelic unda 
akmayofilebdes “samarTlianobis moTxovnas” patimrobasTan 
dakavSirebuli samarTalwarmoebis konteqstSi. analogiis saxiT, im 
SemTxvevaSic ki Tu erovnuli sasamarTloebi Secdnen erovnuli 
kanonmdeblobis ganmartebisas da samarTalwarmoeba gamarTes daxurul 
kars miRma arasapatio mizeziT, xsenebuli ar CaiTvleba “uxeS an 
aSkara darRvevad”, romelic arasamarTlians xdis samarTalwarmoebas. 
xsenebulidan gamomdinareobs, rom 2003 wlis 25 oqtombers da 23 
dekembers, iseve rogorc 2003 wlis 11 noembers gamarTuli 
samarTalwarmoebis daxurul reJimSi gamarTva, ar arRvevs konvenciis 
me-5 muxlis 1-el punqts.

160. meore sakiTxi, romelTan dakavSirebiTac ganmcxadebels pretenzia 
gaaCnda, iyo patimrobis 3 brZanebis arasaTanado dasabuTeba da 
sasamarTlos mier patimrobis vadebis ganusazRvreloba Tavdapirveli 
Sefardebisas da gagrZelebisas. xsenebulTan mimarTebiT sasamarTlo 
imeorebs, rom rogorc konvencia aseve erovnuli samarTali moiTxovs, 
rom patimrobis mizezebi unda iqnes dafiqsirebuli da amave dros 
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sasamarTlom unda ganixilos sxva tipis aRkveTis RonisZiebebis 
gamoyenebis SesaZlebloba da mxolod amis Semdgom miiRos 
gadawyvetileba eWvmitanili daapatimros Tu gaaTavisuflos. 
sasamarTlo organoebis mier raime dasabuTebis ar warmoCena, romelic 
amarTlebs patimrobis Sefardebas xangrZlivi periodiT, SeTavsebelia 
TviTnebobis aRkveTis principTan, romelic mocemulia me-5 muxlis 1-el 
punqtSi (ix. Stašaitis v. Lithuania, cited above), gansakuTrebiT maSin, rodesac 
amasTan erTad sasamarTlo ar uTiTebs patimrobis vadebs, pirdapir an 
erovnul sakanonmdeblo debulebaze miTiTebiT (ix. Nakhmanovich v. Russia, 
no. 55669/00, § 71, 2006 wlis 2 marti).

161. sasamarTlo acxadebs, rom Sesabamisi patimrobis brZanebebi 
Seicavda garkveul dasabuTebas. im SemTxvevaSic ki Tu es dasabuTeba 
arasaTanado iyo an ganmcxadeblis azriT, arasakmarisi iyo, xsenebuli 
brZanebebi ar SeiZleba miviCnioT raime standartiT “TviTnebobad” 
(Moskovets v. Russia, no. 14370/03, § 59, 2009 wlis 23 aprili). dasabuTebis 
sakmarisoba da Sesabamisoba, romelsac daeyrdno erovnuli 
sasamarTlo, ganxiluli iqneba qvemoT konvenciis me-5 muxlis me-3 
punqtis qolgis qveS, magram xsenebuli ar arTmevs patimrobis 
brZanebebs maT “kanonier xasiaTs” konvenciis me-5 muxlis 1-li punqtis 
mniSvnelobiT.

162. da bolos sasamarTlo aRniSnavs, rom ganmcxadeblis patimrobis 
vadebi ar ganisazRvra sasamarTlos mier 2003 wlis 25 oqtombersa da 
23 dekembers gamotanil patimrobis brZanebebSi. garda amisa, xsenebuli 
gadawyvetilebebi ar uTiTebdnen naTlad saproceso kanonmdeblobis 
109 muxlis 1-e nawilze, romelic adgens winaswari patimrobis 
Sefardebis da gagrZelebis vadis maqsimums. xsenebuli lafsusi Zalian 
samwuxaroa. Tumca, am konkretul garemoebaSi igi ar aris “uxeSi da 
aSkara darRveva”, gansakuTrebiT imis fonze, rom ganmcxadebeli 
jerovnad iyo warmodgenili damcvelebis mier da patimrobis 
maqsimaluri periodis moZieba naTlad SeiZleboda kanonmdeblobaSi, 
romelic xelmisawvdomi iyo ganmcxadeblisaTvis.

163. jamSi, sasamarTlo adgens, rom ganmcxadeblis patimroba romelic 
mas Seefarda 2003 wlis 25 oqtombers da gaugrZeles 2003 wlis 23 
dekembers da 2004 wlis 19 marts, kanonieri iyo da ganmcxadebels 
Seefarda kanoniT dadgenili proceduris Sesabamisad. xsenebulidan 
gamomdinare adgili ar hqonia konvenciis me-5 muxlis 1-li punqtis 
darRvevas xsenebulTan dakavSirebiT.

164. rac Seexeba ganmcxadeblis 2004 wlis 20 maisis dapatimrebas, 
sasamarTlo aRniSnavs, rom patimrobis pirveli 3 brZanebisgan 
gansxvavebiT, 2004 wlis 20 maisis brZaneba ar Seicavda raime saxis 
dasabuTebas. principSi, patimrobis xasiaTisa da yvela Sesabamisi 
faqtoris gaTvaliswinebiT, dasabuTebis ar arsebobam patimrobis 
brZanebaSi SeiZleba gamoiwvios konvenciis me-5 muxlis 1-li punqtis 
darRveva (ix. Nakhmanovich v. Russia, zemoxsenebuli saqme; ix. aseve Belevitskiy 
v. Russia, no. 72967/01, § 91, 2007 wlis 1 marti; da Bakhmutskiy v. Russia, 
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no. 36932/02, §§ 111 et seq., 2009 wlis 25 ivnisi; cf. Liu v. Russia, no. 42086/05, § 81, 
2007 wlis 6 dekemberi).

165. zemoxsenebulis gaTvaliswinebiT, sasamarTlo aRniSnavs, rom 
ganmcxadeblis me-5 muxlis 1-el punqtTan dakavSirebuli pretenzia 
gadajaWvulia me-5 muxlis me-3 punqtTan dakavSirebiT mis mier 
wardgenil pretenziasTan, romelic exeba Sesabamisi organoebis mier 
sisxlis samarTalwarmoebis ganmavlobaSi misi winaswari patimrobis 
gaxangrZlivebasTan dakavSirebuli gadawyvetilebebis 
dausabuTeblobas. sasamarTlo imeorebs, rom me-5 muxlis 1(g) punqti 
ZiriTadad exeba sisxlis samarTalwarmoebis ganmavlobaSi winaswari 
patimrobis kanonieri safuZvlis arsebobas, maSin rodesac me-5 muxlis 
me-3 punqti exeba aseTi patimrobis SesaZlo dasabuTebas. sasamarTlo 
ufro Sesaferisad miiCnevs, rom xsenebuli pretenzia ganixilos 
konvenciis me-5 muxlis me-3 punqtis qveS. radganac ganmcxadebelma 
pretenzia gamoTqva, rom patimrobasTan dakavSirebuli 
samarTalwarmoeba Seusabamo iyo erovnuli kanonmdeblobis 
procesualur moTxovnebTan, sasamarTlo xsenebul pretenziebs 
ganixilavs konvenciis me-5 muxlis me-4 punqtis WrilSi, romelic 
uzrunvelyofs patimrobis kanonierebis sasamarTlo wesiT gadasinjvas.

V. konvenciis me-5 muxlis me-3 punqtis savaraudo darRveva

166. ganmcxadebeli Cioda, rom misi patimroba ar iyo dasabuTebuli da 
aWarbebda “gonivruli vadis” moTxovnas, romelic mocemulia 
konvenciis me-5 muxlis me-3 punqtSi. xsenebuli debulebis Tanaxmad:

“am muxlis 1-li punqtis (c) qvepunqtis debulebebis Tanaxmad, dakavebuli an 
dapatimrebuli yvela piri dauyovnebliv waredgineba mosamarTles an sasamarTlo 
xelisuflebis ganxorcielebaze kanoniT uflebamosil sxva moxeles da mas 
ufleba aqvs sasamarTlo procesis gonivrul vadaSi Catarebaze an procesis 
ganmavlobaSi gaTavisuflebaze. gaTavisufleba SeiZleba ganpirobebuli iyos 

sasamarTlo procesze gamocxadebis garantiebiT.”

167. mTavrobam ganacxada, rom ganmcxadeblis winaswari patimroba, 
romelic mosamarTlem brZana 2003 wlis 25 oqtombers, ganpirobebuli 
iyo misi, rogorc iukosis xelmZRvanelis statusiT. xsenebuli 
Tanamdebobis gamoyenebiT mas SeeZlo gavlena moexdina mowmeebsa da 
procesis sxva monawileebze da gaenadgurebina an gadaemala 
mtkicebulebebi da amgvarad xeli SeeSala sasamarTlo procesis 
normalur reJimSi mimdinareobisaTvis, an gaegrZelebina 
danaSaulebrivi saqmianoba. Semdgom patimrobis brZanebebSi sasamarTlo 
daeyrdno sxvadasxva mizezebs, romlebic aucilebels xdida 
ganmcxadeblis patimrobas da gaamyara isini Sesabamisi faqtebiT. 
mTavroba uTiTebda Tu rodis da romel safuZvelze dayrdnobiT iqna 
gagrZelebuli sagamoZiebo da sasamarTlo samarTalwarmoebis 
ganmavlobaSi ganmcxadeblis winaswari patimroba. jamSi xsenebuli 
grZeldeboda 1 weli, 6 Tve da 21 dRe. saqmeSi arsebuli masalebis 
moculobis gaTvaliswinebiT (434 tomi) ganmcxadeblis patimroba ar 
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aWarbebda me-5 muxlis me-3 punqtiT dadgenil “gonivruli vadis” 
moTxovnas.

168. rac Seexeba aRkveTis alternatiul RonisZiebebs, mTavrobam aRiara, 
rom 2003 wlis 25 oqtombers advokatma TxovniT mimarTa sasamarTlos 
gaeTavisuflebina ganmcxadebeli giraos sanacvlod, Tumca mas ar 
dausaxelebia Sesabamisi Tanxa. basmanis raionulma sasamarTlom 
daadgina, rom ar arsebobda raime mizezi, romelic gaamarTlebda 
moTxovnili RonisZiebis Sefardebas. 2003 wlis 22 dekembris procesze 
advokatebs ar SeuTavazebiaT girao.

169. im faqts, rom ganmcxadebelTan erTad Tanabraldebuli, b-ni 
kraionovi gaTavisuflda sasamarTlo samarTalwarmoebis ganmavlobaSi, 
mTavrobis azriT aranairi kavSiri ar hqonda ganmcxadebelTan. 
sasamarTloebs unda SeefasebinaT TiToeulis individualuri saqme 
gancalkevebulad; ganixila ra erovnulma sasamarTlom b-ni krainovis 
situacia da mis winaaRmdeg wardgenili braldebebi (romlebic 
gacilebiT naklebad seriozuli iyo vidre ganmcxadeblis braldebebi), 
sasamarTlom Sesabamisad Seafasa safrTxeebi da gadawyvita misi 
gaTavisufleba.

170. rac Seexeba q-ni artiuxovas xelnaweris gamoyenebas patimrobasTan 
dakavSirebul samarTalwarmoebaSi, mTavrobam Semdegi komentari 
gaakeTa. mTavrobam daadastura, rom q-ni artiuxovasgan winaswari 
patimrobis cixeSi ganmcxadebelTan Sexvedris Semdgom amoRebuli 
dokumentebi Camatebul iqna saqmis masalebSi da maT daeyrdno 
sasamarTlo, rogorc imis mtkicebulebas, rom ganmcxadebeli miznad 
isaxavda mowmeebze zewolis ganxorcielebas. Tumca q-nma artiuxovam 
daarRvia kanonmdebloba da Sesabamisad amis Semdgom veRar 
isargeblebda advokatisa da klientis urTierTobasTan dakavSirebuli 
privilegiebiT. mTavrobis sityvebiT, ganmcxadeblis “werilobiTi 
direqtivebi” de facto miznad isaxavda Cvenebebisa da sxva 
mtkicebulebebis gayalbebas, rac namdvilad ar warmoadgens dacvis 
mxaris Cveul funqcias.

171. mTavroba uTiTebda winaswari patimrobis kanonis 34-e muxlze, 
romlis Tanaxmadac cixis administraciis warmomadgenels ufleba 
hqonda gaeCxrika ganmcxadeblis advokati. mTavrobis sityvebiT, 
winaswari patimrobis administracias gaaCnda sakmarisi mizezebi, raTa 
evarauda, rom q-n arTiuxovas da ganmcxadeblis meore advokat b-n 
Smidts (romelic gaCxrikes 2004 wlis 11 marts), Tan hqondaT “masalebi, 
romlebic Seicavda iseT informacias, romelsac SeeZlo xeli SeeSala 
sisxlis samarTlis saqmeSi WeSmaritebis dadgenisaTvis da 
gaeadvilebina danaSaulebrivi qmedebebis Cadena”. cixis administraciis 
TanamSromlebis mier q-ni artiuxovasa da b-ni Smidtisagan amoRebuli 
xelnawerebi, warmoadgenda “akrZalul nivTebs” winaswari patimrobis 
kanonis 34-e muxlis mniSvnelobiT.
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172. mTavrobam daadastura, rom badragis oficeri yovelTvis axlos 
imyofeboda ganmcxadebelTan sasamarTlo darbazSi. xsenebuli praqtika 
nebadarTuli iyo iusticiis saministros mier. badragis oficris 
funqciaSi Sedioda ganmcxadeblis meTvalyureoba, ganmcxadebelsa da 
sxva pirebs Soris werilebis, xelnawerebis da sxva nivTebis miRebisa 
da gadacemisaTvis xelis SeSla. sasamarTlo mosmenisas Sesvenebebis 
dros, ganmcxadebels ufleba hqonda elaparaka Tavis advokatebTan; 
Tumca badragis oficeri yovelTvis axlo maxlo idga. Sesabamisi 
normebi ar adgendnen sasamarTlo darbazSi raime saxis minimalur 
distancias braldebulsa da badragis oficers Soris.

b. ganmcxadeblis komentarebi

173. ganmcxadeblis mtkicebiT 2003 wlis 25 oqtombers ganxorcielebuli 
misi pirveli dapatimrebidan dawyebuli, misTvis giraos Sefardebaze 
uaris TqmasTan dakavSirebuli dasabuTeba ar akmayofilebdnen me-5 
muxlis me-3 punqtis “Sesabamis da sakmaris” standartebs. kerZod, 
patimrobis brZanebebi pasuxs ar iZleoda ganmcxadeblis mier 
wardgenil Semdeg argumentaciassTan dakavSirebiT: rom ar arsebobda 
raime saxis mtkicebuleba, rom mas gaaCnda mizezi mimalvisaTvis, rom 
igi ar mimalula maSin, rodesac misi kolegebi daakaves da daapatimres 
xolo misi ofisebi ki gaCxrikes; rom man sajarod ganacxada, rom 
erCivna damorCileboda gamoZiebas da epasuxa kiTxvebze vidre 
iZulebiT wasuliyo gadasaxlebaSi sazRvargareT; rom saxelmwifom 
daarRvia, rogorc eorvnuli kanonmdeblobis aseve konvenciiseuli 
samarTliT dadgenili moTxovnebi maSin rodesac ver axsna Tu ratom 
iyo Seusabamo naklebad mZime aRkveTis RonisZiebebi.

174. 2003 wlis 25 noembers winaswari gamoZiebis damTavrebis Semdgom 
ganmcxadeblis winaswari patimroba (maSin rodesac ukve saxeze aRar 
iyo ganmcxadeblis mier mowmeebze zewolis ganxorcielebis safrTxe), 
aseve ewinaaRmdegeboda me-5 muxlis me-3 punqts.

175. rac Seexeba patimrobis meore brZanebas (2003 wlis 23 dekembers) 
sasamarTlom ver daakmayofila kanoniT dadgenili moTxovna, rom 
gadaesinja patimrobis aucilebloba, saqmeze winasasamarTlo etapis 
damTavrebis Semdgom. sasamarTlom aseve ver SeZlo epasuxa dacvis 
mxaris Zlieri argumentebisaTvis, rom girao aRkveTis Sesabamisi forma 
iyo. ganmcxadebelTan erTad Tanabraldebuli b-ni krainovi 
TavisuflebaSi imyofeboda da ganmcxadebeli Tvlida, rom mas 
sxvagvarad ar unda mopyrobodnen. ganmcxadebeli Tanaxma iyo 
damorCileboda Sinapatimrobis mkacr pirobebs, Tumca sasamarTlos ar 
ganuxilavs amis SesaZlebloba romelime mis gadawyvetilebaSi.

176. rac Seexebas q-ni artiuxovas xelnawers, ganmcxadebelma Semdegi 
argumentacia waradgina. misi sityvebiT mTavroba acxadebda, rom 
Sesabamisi xelnaweri mianiSnebda imaze, rom q-n artiuxovas 
davalebuli hqonda ganexorcielebina qmedebebi mtkicebulebebis 
gasayalbeblad. Tumca, ganmcxadebeli, xelnaweris teqstze dayrdnobiT, 
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Tvlida, rom aseTi ganmarteba TviTneboba iyo. xelnaweri mianiSnebda 
im nabijebze, romelic gonivrulobis farglebSi unda gadaedga 
advokats saqmis momzadebisas da im sakiTxebis warmoCenisas, 
romlebzec mas unda emuSava Tavisi profesiuli valdebulebebis 
ganxorcielebisas.

177. ganmcxadebeli amtkicebda, rom q-ni artiuxovas Cxreka arakanonieri 
iyo da arRvevda advokatisa da klientis privilegirebul 
urTierTobas. q-ni artiuxovas Cxrekis oqmi mianiSnebda imaze, rom 
Cxreka ganxorcielda winaswari patimrobis kanonis 34-e muxlis 
safuZvelze. xsenebuli muxlis Tanaxmad Cxrekis Catareba SesaZlebelia 
mxolod maSin, Tuki arsebobs sakmarisi safuZveli imis savaraudod, 
rom individebi cdiloben farulad Seitanon an gamotanon cixidan 
akrZaluli nivTebi, nivTiereba an sakvebi. q-ni artiuxovas Cxrekis 
Semdgom Sedgenil oqmSi, asaxuli iyo, rom morige oficerma dainaxa 
“Tu rogor gaucvales ramodenimejer ganmcxadebelma da misma 
advokatma erTmaneTs garkveuli Canawerebi, romelSic dro da dro 
akeTebdnen xolme CaniSvnebs”. amgvarad saxeze iyo samarTlebrivi 
safuZveli q-ni artiuxovas Cxrekis Casatareblad, radganac oqmSi ar 
yofila gakeTebuli aranairi miniSneba imasTan dakavSirebiT, rom cixis 
oficerma dainaxa akrZaluli nivTebis, nivTierebis Tu sakvebis 
gadacemis mcdeloba.

178. mosmenisas prokurori amtkicebda, rom xelnaweri dawera 
ganmcxadebelma. magaliTad 2003 wlis 22 dekembers prokurori 
amtkicebda: “axali informacia movipoveT, romlis Tanaxmadac b-nma 
xodorkovskim xelnaweri gadasca q-n artiuxovas, romliTac igi Tavis 
instruqciebs aZlevs TavisuflebaSi myof Tanamzraxvelebs zegavlena 
moaxdinon mowmeebze, romlebmac Cveneba misces mis winaaRmdeg”. Tumca, 
xelnaweri ar dauweria ganmcxadebels, rogorc amas prokurori 
amtkicebda, da es faqti naTlad daadastura 3 damoukidebeli 
eqspertis daskvnam.

179. rac Seexeba 2004 wlis 20 maisis da 8 ivnisis patimrobis brZanebebs, 
ganmcxadebelma aRniSna, rom es brZanebebi ar Seicavda raime 
dasabuTebas da amis gamo ewinaaRdegeboda konvenciis me-5 muxlis me-3 
punqts.

180. 2004 wlis 1 noembers mesCanskis raionulma sasamarTlom brZana 
ganmcxadeblis patimrobis gaxangrZliveba Semdgomi 3 TviT. Tavis 
gadawyvetilebaSi miuxedavad imisa, rom mas ekisra valdebuleba 
gadaesinja winaswari patimrobis gamoyenebis Sesabamisoba, sasamarTlo 
gansakuTrebulad daeyrdno adre miRebul gadawyvetilebebs, romliTac 
ganmcxadebels uari eTqva giraoze. sasamarTlom mxolod formalurad 
ganixila is sakiTxebi, romelic mas unda ganexila. kidev erTxel ar 
yofila warmodgenili dasabuTebuli analizi Tu ratom ar SeiZleboda 
aRkveTis naklebad mZime RonisZiebis gamoyeneba. kerZod ar yofila 
ganxiluli is faqti, rom mimalvis safrTxe uciloblad mcirdeboda 
patimrobis periodis gagrZelebiT, rom sasamarTlo samarTalwarmoeba 
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mimdinareobda da rom sakmarisi aRar iyo ganmcxadeblis winaaRmdeg 
arsebul safuZvlian eWvze dayrdnoba. Semdgom gadawyvetilebaSi, 
mesCanskis sasamarTlom brZana, rom ganmcxadebeli patimrobaSi unda 
darCeniliyo Semdgomi 3 Tvis ganmavlobaSi, gadawyvetilebaSi Cawera 
stereotipuli dasabuTeba da pasuxi ver gasca ganmcxadeblis 
argumentebs.

g. sasamarTlos Sefaseba

181. sasamarTlo aRniSnavs, rom ganmcxadeblis winaswari patimroba 
grZeldeboda 2003 wlis 25 oqtombridan 2005 wlis 31 maisamde, anu 1 
weli, 7 Tve da 6 dRe. saqmis sirTulidan da samarTalwarmoebis 
xasiaTidan gamomdinare xsenebuli periodi, TavisTavad ar Cans 
aragonivrulad. Tumca, is sakiTxi gonivrulia Tu ara patimrobis vada 
ar SeiZleba Sefasdes in abstracto. sasamarTlom unda gamoikvlios Tu 
rogor daasabuTes erovnulma sasamarTloebma xsenebuli periodi.

1. zogadi principebi

182. sasamarTlo imeorebs, rom danaSaulis CadenaSi braldebuli piri 
yovelTvis unda darCes TavisuflebaSi sasamarTlo samarTalwarmoebis 
ganmavlobaSi, garda iseTi SemTxvevebisa, rodesac saxelmwifos 
SeuZlia warmoCinos, rom arsebobs “Sesabamisi da sakmarisi” mizezebi, 
gangrZobadi patimrobis gasamarTleblad (ix. klasikuri magaliTis 
saxiT Wemhoff v. Germany, 1968 wlis 27 ivnisi, Series A no. 7, § 12; Yagci and 
Sargin v. Turkey, 1995 wlis 8 ivnisi, Series A no. 319-A, § 52).

183. konvenciis me-5 muxlis Tanaxmad, prezumpcia Tavisuflebis 
sasargeblod unda moqmedebdes. rogorc es sasamarTlom mravaljer 
ganacxada, me-5 muxlis me-3 punqti ar aZlevs sasamarTlo organoebs 
arCevanis uflebas an sasamarTlo procesis dauyovnebliv gamarTvis 
uflebasTan an sasamarTlo samarTalwarmoebis ganmavlobaSi mis 
pirobiT gaTavisuflebasTan dakavSirebiT. msjavrdebamde, braldebuli 
piri udanaSaulod miiCneva da am debulebis mizani aris piris 
patimrobidan gaTavisuflebis moTxovna maSinve, rogorc ki 
patimrobisaTvis aRar arsebobs safuZveli (ix. magaliTad. Castravet 
v. Moldova, no. 23393/05, § 30, 2007 wlis 13 marti; McKay v. the United Kingdom 
[GC], no. 543/03, § 41, ECHR 2006-...; Jablonski v. Poland, no. 33492/96, § 83, 2000 wlis 
21 dekemberi; da Neumeister v. Austria, 1968 wlis 27 ivnisi, Series A no. 8, § 4).

184. konvenciasTan dakavSirebuli precedentuli samarTali, 
iTvaliswinebs 4 umniSvnelovanes mizezs, romlis gamoc pirs SesaZloa 
uari eTqvas giraoze (an nebismier sxva aRkveTis RonisZiebaze, romelic 
ar ukavSirdeba Tavisuflebis aRkveTas): imis safrTxe, rom 
braldebuli ar gamocxaddeba sasamarTloSi (ix. Stögmüller v. Austria, 1969 
wlis 10 noemberi, Series A no. 9, § 15), imis safrTxe, rom gaTavisuflebis 
SemTxvevaSi xels SeuSlis marTlmsajulebis jerovnad aRsrulebas 
(ix. Wemhoff-is zemoxsenebuli saqme, § 14) an Caidens xelaxal danaSauls 
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(ix. Matznetter v. Austria, 1969 wlis 10 noemberi, Series A no. 10, § 9) an 
gamoiwvevs sazogadoebriv areulobas (ix. Letellier v. France, 1991 wlis 26 
ivnisi, Series A no. 207, § 51).

185. garda amisa, sasamarTlom gaimeora, rom patimrobasTan 
dakavSirebul saqmeebSi dapatimrebul pirze mtkicebis tvirTis 
dakisreba uTanabrdeba konvenciis me-5 muxlis darRvevas, kerZod ki es 
exeba im debulebas, romelic patimrobas moiazrebs Tavisuflebis 
uflebidan gamonaklis gadaxvevad, romlis gamoyenebac nebadarTulia 
amomwuravad reglamentirebul da mkacrad gansazRvrul SemTxvevebSi 
(Rokhlina v. Russia, no. 54071/00, § 67, 2005 wlis 7 aprili, da Ilijkov v. Bulgaria, 
no. 33977/96, §§ 84-85, 2001 wlis 26 ivlisi). erovnulma sasamarTlo 
organoebma unda ganixilon yvela faqti, romlebic metyveleben imasTan 
dakavSirebiT arsebobs Tu ara sazogadoebrivi interesi, romelic 
amarTlebs, udanaSaulobis prezumpciis mxedvelobaSi miRebiT, piradi 
Tavisuflebis pativiscemis principidan gadaxvevas, da amave dros 
erovnulma sasamarTlom isini unda asaxos gadawyvetilebebSi. 
argumentebi gaTavisuflebis sasargeblod da sapirispirod ar unda 
iyos “zogadi da abstraqtuli” (Clooth v. Belgium, 1991 wlis 12 dekemberi, 
§ 44, Series A no. 225), aramed unda Seicavdes miTiTebas konkretul 
faqtebsa da ganmcxadeblis pirovnebasTan dakavSirebul garemoebebze, 
romlebic amarTlebs mis patimrobas (ix. Panchenko v. Russia, no. 45100/98, 
§ 107, 2005 wlis 8 Tebervali). magaliTad mimalvis safrTxis varaudi ar 
SeiZleba mxolod da mxolod mosalodneli sasjelis simZimis 
safuZvelze; es safrTxe unda Sefasdes sxva adeqvatur faqtorebze 
miTiTebiT, romlebmac SeiZleba an daadasturon mimalvis safrTxis 
arseboba an imdenad Seamciron misi mniSvneloba, rom ver gaamarTlos 
winaswari patimroba. kerZod xsenebul konteqstSi, gaTvaliswinebul 
unda iqnes Sesabamisi piris pirovneba, misi eTika, qoneba, misi kavSirebi 
saxelmwifosTan, romelSic mas edeba brali da misi saerTaSoriso 
kontaqtebi (W. v. Switzerland, 1993 wlis 26 ianvari, seria A no. 254-A, § 33, 
Semdgomi miTiTebebiT).

186. sasamarTlo aseve adasturebs, rom garkveuli safrTxeebis 
arseboba, romelsac SeuZlia xeli SeuSalos samarTalwarmoebis 
jerovnad warmarTvas (Tundac im SemTxvevaSi rodesac safrTxe 
sakmarisad aris dadgenili) ar niSnavs aucileblad imas, rom 
eWvmitanili unda iqnes dapatimrebuli. xelisuflebis erovnulma 
organoebma unda ganixilon naklebad mZime aRkveTis RonisZiebis 
gamoyenebis SesaZlebloba an “sul mcire unda ecadon, rom TavianT 
gadawyvetilebebSi axsnan Tu ratom ver uzrunvelyofda aseTi 
alternativebi, imas, rom sasamarTlo procesi warmarTuliyo 
jerovnad” (ix. Mishketkul and Others v. Russia, no. 36911/02, § 57, 2007 wlis 24 
maisi; ix. aseve Sulaoja v. Estonia, no. 55939/00, § 64, 2005 wlis 15 Tebervali, da 
Jabłoński v. Poland, no. 33492/96, § 83, 2000 wlis 21 dekemberi).

187. bolos, sasamarTlo imeorebs, rom imisaTvis, raTa Seafasos 
aRkveTis RonisZiebis saxiT patimrobis Sefardebis “Sesabamisoba” da 
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“sakmarisoba” (e.i. me-5 muxlis 1-li punqtis Sesabamisad 
ganxorcielebuli patimroba), igi iyenebs dinamiur midgomas. magaliTad 
rac Seexeba imis potenciur safrTxes, rom braldebuli Caereva saqmeze 
WeSmaritebis dadgenis procesSi “drois gasvlasTan erTad, xsenebuli 
safuZveli aSkaraa, rom ufro da ufro mcirdeba” (ix. Panchenko 
zemoxsenebuli saqme, § 103; ix. aseve Muller v. France, 1997 wlis 17 marti, § 40, 
Reports 1997-II; da Debboub alias Husseini Ali v. France, no. 37786/97, § 44, 1999 wlis 
9 noemberi) da srulad qarwyldeba kidevac drois gasvlasTan erTad 
(Letellier v. France, 1991 wlis 26 ivnisi, § 39, seria A no. 207).

2. xsenebuli principebis gamoyeneba winamdebare saqmeSi

188. sasamarTlo adgens, rom ganmcxadebeli daapatimres, rogorc 
danaSaulSi eWvmitanili 2003 wlis 25 oqtombers. patimrobis pirvel 
brZanebaSi, basmanis raionulma sasamarTlom miuTiTa sam konkretul 
safrTxeze, romelsac gamoiwvevda ganmcxadeblis gaTavisufleba, 
kerZod ki ganmcxadeblis mimalvis safrTxe, marTlmsajulebis 
jerovnad ganxorcielebaSi Carevis safrTxe da danaSaulebrivi 
saqmianobis gagrZelebis safrTxe. erovnulma sasamarTloebma miuTiTes 
Semdeg faqtebze, romlebic adasturebdnen aseTi safrTxeebis 
arsebobas: ganmcxadebels emuqreboda grZelvadiani sapatimro sasjeli, 
savaraudod igi Cabmuli iyo organizebul danaSualSi didi xnis 
ganmavlobaSi, igi Zalian gavleniani pirovneba iyo, mas hqonda Tanxebi 
sazRvargareT da sazRvargareT samogzauro pasporti, misma savaraudo 
Tanamzraxvelebma datoves ruseTi, xolo ganmcxadebeli ki isev 
akontrolebda im kompaniebs, romelSic potenciuri mowmeebi 
agrZelebdnen muSaobas. garda amisa sasamarTlom miuTiTa 
ganmcxadeblis pirovnebaze (Tumca ar gaukeTebia ganmarteba Tu 
ganmcxadeblis romeli konkretuli Tvisebebi zrdida mimalvis 
SesaZleblobas, mowmeebze zewolis ganxorcielebis Sanss da sxv.)

189. sasamarTlo aRiarebs, rom raionuli sasamarTlos logika ar iyo 
uSecdomo (ix. magaliTad Semdegi saqmeebi Lind v. Russia, no. 25664/05, § 81, 
2007 wlis 6 dekemberi, Semdgomi miTiTebebi saqmeze Korshunov v. Russia, 
no. 38971/06, § 51, 2007 wlis 25 oqtomberi, sadac sasamarTlom gaakritika 
ruseTis sasamarTloebi erTi da igive argumentebze zogadad 
dayrdnobasTan dakavSirebiT, rogorc es moxda am saqmeSi). Tumca 
sasamarTlo, Tvlis, rom aRkveTis RonisZiebis arCevisas pirvel etapze, 
erovnul sasamarTloebs SeuZliaT daeyrdnon SedarebiT myife 
argumentebs (rogoric aris wayenebuli braldebis simZime, 
braldebulis adgili sazogadoebaSi, Seracxuli danaSaulis xasiaTi 
da sxv.). garda amisa, am saqmis gansakuTrebuloba, rodesac 
ganmcxadebeli iyo qveyanaSi erT erTi yvelaze mdidari piri da 
araoficialurad, politikurad gavleniani piri, ar unda 
ugulebelvyoT. sasamarTlom uwyis imis Sesaxeb, rom potenciuri 
safrTxis arseboba, magaliTad mimalvis safrTxe an danaSaulis 
xelaxla Cadenis safrTxe ar SeiZleba imave damajereblobiT iqnes 
warmodgenili, rogorc ukve momxdari faqtis dadastureba. xsenebuli a 
fortiori namdvilad asea sisxlis samarTlebrivi gamoZiebis dasawyisSi, 
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rodesac sagamoZiebo xelisuflebis organoebs gaaCniaT eWvmitanilTan 
mimarTebaSi, mis kavSirebsa da saqmis garemoebebTan dakavSirebiT 
naklebi informacia. swored es xsnis Tu ratom aris sasamarTlos mier 
pirvel etapze dapatimrebis ganxilvasTan dakavSirebuli standartebi 
ase moqnili (xsenebulTan mimarTebaSi ix. arsebiT ganxilvaze 
nawilobriv daSvebasTan dakavSirebuli gadawyvetileba 
ganmcxadebelTan erTad Tanabraldebulis saqmeze Lebedev v. Russia, 
no. 4483/04, 2004 wlis 25 noemberi; ix. aseve iukosis erT erTi mTavari 
xelmZRvanelis saqme, Aleksanyan v. Russia, no. 46468/06, §§ 184-190, 2008 wlis 22 
dekemberi; ix. aseve saqme Aleksandr Makarov v. Russia, no. 15217/07, § 125, 2009 
wlis 12 marti). xsenebuli standartis gamoyenebis Semdgom, sasamarTlo 
adgens, rom raionuli sasamarTlo ar Semcdara mtkicebulebebis 
SefasebaSi, magram mis winaSe warmodgenili elementebis kumulaciuri 
efeqtis gaTvaliswinebiT, igi mivida gonivrul gadawyvetilebamde 
ganmcxadeblis mier gamowveul potenciur safrTxesTan dakavSirebiT.

190. rac Seexeba aRkveTis RonisZiebis SesaZlo alternatiul 
RonisZiebebs, samwuxaroa, rom raionulma sasamarTlom ar imsjela 
detalurad xsenebul sakiTxTan dakavSirebiT da gansakuTrebiT ki ar 
ganmarta Tu ratom iyo SeuZlebeli giraos gamoyeneba, Sinapatimroba 
da sxv. Tumca sasamarTlo acnobierebs, rom ruseTis sasamarTloebi 
pirvelad ixilavdnen misi patimrobis sakiTxs da savaraudod 
gamoZiebas Zalian cota dro hqonda, raTa moemzadebina xsenebul 
sakiTxTan dakavSirebiT detaluri argumentacia da gansakuTrebiT 
Seefasebina ganmcxadeblis qoneba da ganesazRvra giraos gonivruli 
odenoba. aseT garemoebebSi sasamarTlo mzad aris gaiTvaliswinos 
basmanis raionuli sasamarTlos mier gamotanili gadawyvetilebis 
formulirebis gabeduli xasiaTi, romelic moiazrebda erovnuli 
kanonmdeblobiT gaTvaliswinebuli yvela alternatiuli aRkveTis 
RonisZiebis nagulisxmev uaryofas.

191. jamSi, sasamarTlo mzad aris aRiaros, rom zemoxsenebuli 
argumentebis kombinacias SeuZlia gaamarTlos danaSaulSi 
braldebulis saxiT ganmcxadeblis dapatimreba garkveuli xniT. 
wamoiWreba kiTxva imasTan dakavSirebiT sakmarisi iyo Tu ara 
sasamarTlos mier warmodgenili argumentebi, romlebic amarTlebdnen 
ganmcxadeblis cixeSi patimrobis mTel periods.

192. pirvel rigSi, sasamarTlo aRniSnavs, rom ori Semdgomi patimrobis 
brZaneba, gamarTlebuli iyo ZiriTadad imave safrTxeebze miTiTebiT, 
romlebic mocemuli iyo pirvel brZanebaSi. Tumca ganmcxadeblis 
piradi situacia, xsenebuli periodis ganmavlobaSi Seicvala: man 
Sewyvita menejeruli funqciebis ganxorcieleba iukosis jgufSi da 
gamomZieblis winaSe waradgina misi samgzavro pasportebi. garda amisa 
am droisaTvis misi winasasamarTlo patimroba ukve dasrulda. 
gamoZiebis daxurvam gamoricxa virtualurad materialuri da 
dokumenturi mtkicebulebebis dazianeba da mniSvnelovnad Seamcira 
ganmcxadeblis SesaZlebloba zewola moexdina mowmeebze, romlebic 
ukve dakiTxuli hyavda gamoZiebas (ix. Aleksanyan v. Russia zemoxsenebuli 
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saqme punqti 191). miuxedavad xsenebulisa, sasamarTlo mzad aris 
miiCnios, rom mtkicebulebebis dazianebis safrTxe garkveuli xnis 
ganmavlobaSi arsebobda samarTalwarmoebis dawyebis Semdgom, Tundac 
im momentamde sanam mowmeebi Cvenebas miscemdnen sasamarTlos. garda 
xsenebulisa, faqtebis moZiebasTan dakavSirebiT sakuTari damxmare 
rolis gaTvaliswinebiT, sasamarTlo uSvebs, rom ganmcxadebeli 
mdidar da gavlenian pirad rCeboda da mas hqonda saerTaSoriso 
kavSirebi da sazRvargareT arsebuli qoneba, rac mas gauadvilebda 
sxva qveyanaSi cxovrebas.

193. xsenebulis gaTvaliswinebiT sasamarTlo gakvirvebulia im faqtiT, 
rom 2004 wlis 20 maisis patimrobis brZaneba, iseve rogorc 2004 wlis 8 
ivnisis gadawyvetileba, romliTac 2004 wlis 20 maisis brZaneba ZalaSi 
iqna datovebuli, ar yofila gamyarebuli raime saxis dasabuTebiT. 
sasamarTlo imeorebs, rom swored am gadawyvetilebebSi mocemuli 
dasabuTebis safuZvelze da ganmcxadeblis mier saapelacio saCivrebSi 
moxsenebuli faqtebis gaTvaliswinebiT, unda miiRos sasamarTlom 
gadawyvetileba adgili hqonda Tu ara konvenciis me-5 muxlis me-3 
punqtis darRvevas (ix. magaliTad. Weinsztal v. Poland, no. 43748/98, § 50, 30  
2006 wlis 30 maisi). principSi ssamarTlom ar unda gamoicnos Tu ra 
mizezebi imaleboda patimrobis konkretuli gadawyvetilebis ukan – 
xsenebuli mizezebi unda iqnes warmodgenili patimrobis brZanebaSi, 
gansakuTrebiT ki im momentSi rodesac saqme gamoZiebis etapidan 
gadadis sasamarTlo etapze. 2004 wlis 20 maisis da 8 ivnisis 
patimrobis brZanebebSi raime dasabuTebis ar arsebobis gamo, 
sasamarTlo adgens, rom ganmcxadeblis patimrobis xsenebuli 
gaxangrZliveba gaumarTlebeli iyo.

194. meore rigSi, sasamarTlo aRniSnavs, rom ganmcxadeblis patimrobis 
mTeli periodis ganmavlobaSi, arc raionul sasamarTlos da arc 
saqalaqo sasamarTlos ar uzruniaT imaze, rom aexsnaT Tu ratom iyo 
SeuZlebeli giraos gamoyeneba an Sinapatimrobis Sefardeba 
ganmcxadeblisaTvis, an ratom ver miiRebda sasamarTlo “pirad 
Tavdebobas”.

195. xsenebul sakiTxebTan dakavSirebiT ar aris warmodgenili aranairi 
standartuli dasabuTeba da sasamarTlo mzad aris moiTminos 
gamoZiebis pirvel etapze alternatiuli RonisZiebebis nagulisxmevi 
uaryofa. Tumca im drois ganmavlobaSi, romelic gavida ganmcxadeblis 
dakavebidan, xelisuflebis organoebs unda hqonodaT sakmarisi dro, 
raTa maT SefasebinaT arsebuli alternativebi, da uzrunveleyoT 
praqtikuli RonisZiebebi maTi ganxorcielebisaTvis, Tuki aseTi 
saerTod iyo, an warmoedginaT ufro detaluri argumentebi, Tu ratom 
ver iqneboda gamoyenebuli alternatiuli RonisZiebebi. xsenebuli 
nacvlad ruseTis sasamarTloebma martivad ganmartes, rom 
ganmcxadeblis gaTavisufleba dauSvebeli iyo. 2004 wlis 19 martis 
gadawyvetilebaSi raionuli sasamarTlos miTiTeba im faqtze, rom 109-e 
muxli ar iTvaliswinebs pirad Tavdebobas Seusabamo iyo: 109-e muxli 
exeba winaswari patimrobis gagrZelebas da bunebrivia, rom igi ar 
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axsenebs aRkveTis sxva RonisZiebebs. 109-e muxlze miTiTeba mxolod 
warmoaCens imas, rom sasamarTlos seriozulad ar ganuxilavs 
romelime aRkveTis RonisZiebis gamoyeneba, patimrobis garda.

196. garda amisa xsenebuli saqmis konteqsti ar iyo imgvari, rom 
ganmcxadeblisaTvis aSkarad “ar SeiZleboda giraos Sefardeba”. 
sasamarTlo imeorebs mis mierve saqmeSi McKay v. the United Kingdom [GC], 
no. 543/03, § 46, ECHR 2006-X dadgenil standarts “sasamarTlos 
precedentuli samarTali jer ar Sexebia winaswari patimrobis yvela 
zdreul etaps [me-5 muxlis me-3 punqtis “gonivruli xangrZlivobis” 
moTxovnis konteqstSi]” savaraudod imitom, rom saqmeebis 
umravlesobaSi eWvis arseboba iZleva sakmaris safuZvels 
dapatimrebisaTvis da giraos gamoyenebis nebismieri SeuZlebloba ar 
gamxdara seriozuli davis sagani”. sasamarTlo aRiarebs, rom 
garkveul garemoebebSi, magaliTad rodesac eWvmitanili, Zaladobrivi 
danaSaulis CadenaSi eWvmitanili jgufis wevria an savaraudod 
terorizmTan dakavSirebul saqmeebSi, “giraos gamoyenebis 
SeuZlebloba” TavisTavad cxadi SeiZleba iyos (ix., mutatis mutandis, saqme 
Galuashvili v. Georgia, no. 40008/04, §§ 6 et seq., 2008 wlis 17 ivlisi; ix. aseve 
Kusyk v. Poland, no. 7347/02, § 37, 2006 wlis 24 oqtomberi, da Celejewski v. Poland, 
no. 17584/04, §§ 35-37, 2006 wlis 4 maisi) Tumca aseT garemoebebSic ki 
patimroba ar unda iqnes avtomaturad gamoyenebuli. Tumca, xsenebuli 
midgoma ar SeiZleba gamoviyenoT winamdebare saqmeSi. ganmcxadebeli 
braldebuli iyo araZaladobrivi danaSaulebis CadenaSi; igi ar iyo 
nasamarTlevi da mudmivad cxovrobda Tavis ojaxTan erTad moskovSi, 
sadac mas gaaCnda ZiriTadi biznes interesebi.

197. jamSi, erovnul sasamarTloebs unda gaeTvaliswinebinaT 
SesaZlebeli iyo Tu ara naklebad mZime aRkveTis RonisZiebebis 
gamoyeneba da SeeZloT Tu ara maT SeemcirebinaT an saerTod 
gaeqarwylebinaT mimalvis safrTxe, danaSaulis xelaxla Cadenis 
safrTxe an marTlmsajulebis ganxorcielebaSi Carevis safrTxe. 
xelisuflebis organoebis mxridan xsenebulis ganuxorcielebloba, 
seriozul dartymas ayenebs mTavrobis mtkicebas, rom ganmcxadebeli 
patimrobaSi unda yofiliyo gansaxilveli periodis ganmavlobaSi.

198. mesame rigSi, sasamarTlo gaocebulia raionuli sasamarTlos mier 
patimrobis SefardebasTan dakavSirebiT gamoyenebuli arakvalificiuri 
dasabuTebiT, romelic exeboda ganmcxadeblis advokatis, q-ni 
artiuxovas Cxrekis Sedegad amoRebul xelnawers. xsenebulTan 
dakavSirebiT sasamarTlo imeorebs, rom advokatisa da klientis 
komunikaciis konfidencialuroba Tanabrad mniSvnelovania rogorc 
konvenciis me-6 muxlis 1 da me-3(g) punqtis aseve me-5 muxlis me-3 da me-4 
punqtebis konteqstSi (ix. Castravet –is zemoxsenebuli saqme; ix. aseve. 
mutatis mutandis, Sakhnovskiy v. Russia [GC], no. 21272/03, § 97, 2010 wlis 2 noembers; ix. 
aseve sasamarTlos mier gamotanili daskvna konvenciis me-8 muxlTan 
dakavSirebiT saqmeSi Campbell v. the United Kingdom, 1992 wlis 25 marti, § 48, 
Series A no. 233). privilegirebul masalebTan dakavSirebiT 
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ganxorcielebuli nebismieri Careva da a fortiori samarTalwarmoebisas 
aseTi masalis gamoyeneba braldebulis winaaRmdeg, rogorc 
patimrobasTan dakavSirebuli samarTalwarmoebisas, aseve ZiriTad 
sasamarTlo ganxilvaze, gamonaklisis saxiT unda ganxorcieldes da 
gamarTlebuli iyos aucilebeli saWiroebiT. xsenebuli saWiroeba ki 
yovelTvis unda daeqvemdebaros sasamarTlos mxridan umkacres 
gadamowmebas.

199. rogorc es 2003 wlis 23 dekembris patimrobis brZanebidan, iseve 
rogorc gamomZieblis mier incidentTan dakavSirbeiT Sedgenili 
moxsenebidan, Cans (ix. zemoT 42-e punqti), q-ni artiuxovas mier 
ganmcxadebelTan Sexvedrisas Sedgenili xelnaweri exeboda 
ganmcxadeblis winaaRmdeg warmoebul sisxlis samarTlis saqmes. 
nebismieri damoukidebeli damkvirveblis mier xsenebuli xelnaweri 
unda miCneuliyo privilegirebul masalad sul mcire a priori (ix., mutatis 
mutandis, advokatebis ofisebis Cxrekis konteqstSi ix. saqmeebi Iliya Stefanov 
v. Bulgaria, no. 65755/01, § 41, 2008 wlis 22 maisi, da Niemietz v. Germany, 1992 
wlis 16 dekemberi, § 37, Series A no. 251-B).

200. nebismieri sawinaaRmdego mosazreba unda dafuZvnebuliyo garkveul 
informaciaze, romelic Seexeboda xelnaweris an q-n artiuxovasa da 
ganmcxadebels Soris warmoebuli saubris Sinaarss. Tumca, mTavroba 
ar aRiarebs, rom xelisuflebis organoebma icodnen paemnis oTaxSi 
warmoebuli saubris Sinaarsi. arc ganmcxadeblis da arc misi 
advokatis saqcieli Sexvedris dros, ar warmoSobda safuZvlian eWvs 
imasTan dakavSirebiT, rom irRveoda maTi saubris konfidencialuroba. 
aseve saeWvoa cixis administraciis pirebs hqondaT Tu ara erovnuli 
kanonmdeblobis Tanaxmad imis uflebamosileba, rom gaeCxrikaT 
advokati raime garemoebebis arsebobisas. sasamarTlo imeorebs, rom 
danaSaulSi braldebuli pirisaTvis, winaswari patimrobis cixeSi 
dakisrebuli nebismieri SezRudva, maT Soris advokatTan 
urTierTobasTan dakavSirebuli SezRudva, gaTvaliswinebuli unda 
iyos erovnuli kanonmdeblobiT da sakmarisad naTeli unda iyos (ix., 
mutatis mutandis, Nolan and K. v. Russia, no. 2512/04, §§ 98-99, 2009 wlis 12 
Tebervali, ix. aseve Semdgomi miTiTebebi, ix. aseve ruseTis 
sakonstitucio sasamarTlos gadawyvetileba, romelic igive sakiTxs 
exeba). mTavrobas ar miuTiTebia ruseTis kanonmdeblobaSi arsebul 
raime safuZvelze, romelic advokats ukrZalavda ewarmoebina da 
Seenaxa Canawerebi klientTan Sexvedris dros, an ukrZalavda klients, 
rom ekarnaxa instruqciebi advokatisaTvis an Seeswavla advokatis mier 
momzadebuli masalebi. winaswari patimrobis kanonis sxvadasxva 
debuleba, romelic exeboda patimris ‘korespondenciis’ monitorings da 
“im mnaxvelebis” Cxrekas, romlebsac Tan hqondaT “akrZaluli nivTebi”, 
ar exeba braldebulisa da misi advokatis Sexvedrebs.
201. sasamarTlo askvnis, rom q-ni artiuxovas xelnaweri Tavisi 
SinaarsiTa da mizniT unda CaiTvalos privilegirebul masalad, rom 
xelisuflebis organoebs ar gaaCndaT safuZvliani mizezi imis 
savaraudod, rom advokatisa da klientis privilegia, borotad iqna 
gamoyenebuli da rom xelnaweri, q-ni artiuxovasagan, mopovebul iqna 
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ganzrax da TviTneburad. miuxedavad im faqtisa, rom xelnaweris 
CamorTmeva warmoadgenda q-ni artiuxovas profesiuli saidumloebisa 
da ganmcxadeblis efeqtiani samarTlebrivi daxmarebis uflebis 
darRvevas, erovnulma sasamarTlom xelnaweri miiRo mtkicebulebad da 
gamoiyena igi patimrobis meore brZanebis dasasabuTeblad, am 
mtkicebulebis dasaSvebobasTan an mis sandoobasTan dakavSirebiT 
raime msjelobis gamarTvis gareSe. xsenebulis fonze is sakiTxi, 
Seicavda Tu ara xelnaweri ganmcxadeblis advokatisaTvis micemul 
raime arakanonieri saxis instruqcias, imdenad mniSvnelovani ar aris.

202. daskvnis saxiT sasamarTlo adgens, rom winamdebare saqmeSi 
samarTalwarmoeba, romlis Sedegadac patimroba gaugrZelda 
ganmcxadebels, Seicavda mraval xarvezs: ruseTis sasamarTloebma 
orjer ar daasabuTes ganmcxadeblisaTvis patimrobis gagrZelebasTan 
dakavSirebuli gadawyvetilebebi, isini daeyrdnen advokatisa da 
klientis komunikaciis privilegiis darRveviT mopovebul masalebs da 
arasodes ganuxilavT seriozulad aRkveTis sxva RonisZiebis 
Sefardebis sakiTxi. aseT garemoebebSi, sasamarTlo askvnis, rom 
ganmcxadeblis gangrZobadi patimroba, ar iyo gamarTlebuli 
safuZvliani argumentaciiT, romelic gadaZalavda prezumpcias 
Tavisuflebis sasargeblod. amitom, yovelive xsenebulis gamo, adgili 
hqonda konvenciis me-5 muxlis me-3 punqtis darRvevas.

VI. konvenciis me-5 muxlis me-4 punqtis savaraudo darRveva, 
patimrobasTan dakavSirebuli samarTalwarmoebisas arsebuli 
procesualuri xarvezebis gamo

203. ganmcxadebeli Cioda sxvadasxva xarvezTan dakavSirebiT, 
romlebsac adgili hqonda patimrobasTan dakavSirebuli 
samarTalwarmoebisas. kerZod igi uTiTebda 2003 wlis 25 oqtombris, 
2003 wlis 22-23 dekembris, 2004 wlis 20 maisis, 8 da 16 ivnisis 
patimrobis brZanebebze da miiCnevda rom dairRva konvenciis me-5 
muxlis me-4 punqti, romlis Tanaxmadac:

“dakavebiT an dapatimrebiT TavisuflebaaRkveTil yvela pirs ufleba aqvs 
sasamarTlo procesze, romliTac sasamarTlos mier swrafad gadawydeba 
dapatimrebis kanoniereba da gaicema brZaneba gaTavisuflebaze, Tu dapatimreba ar 
aris kanonieri.”

a. mTavrobis komentarebi

204. mTavroba amtkicebda, rom radganac ganmcxadeblisaTvis patimrobis 
Sefardeba da gagrZeleba ganxorcielda erovnuli kanonmdeblobis 
Sesabamisad, igi akmayofilebda konvenciis me-5 muxlis moTxovnebs. 
kerZod, sasamarTloebma miiRes kanonieri da samarTliani 
gadawyvetileba procesis daxurvasTan dakavSirebiT samarTalwarmoebis 
pirvel etapze; sasamarTlo samarTalwarmoebis etapze, patimrobasTan 
dakavSirebuli mosmena Ria reJimSi warimarTa.
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205. mTavroba amtkicebda, rom dacvis mxares sakmarisi dro hqonda 
gacnoboda saqmis masalebs da moemzadebina dacvis pozicia 2003 wlis 
22 dekembris patimrobasTan dakavSirebuli mosmenisaTvis. dacvis 
mxares ecnoba mosmenis TariRi 2003 wlis 19 dekembers, garda amisa 
dacvis mxares mieca 2 saaTi 2003 wlis 22 dekembris mosmenis dros, 
raTa gacnoboda saqmis masalebs da ganmcxadebelsa da advokats 
hqonodaT saubris SesaZlebloba. rogorc es mosmenis oqmidan naTlad 
Cans, ganmcxadeblis advokatebi SesaniSnavad icnobdnen braldebis mier 
warmodgenil yvela dokuments. mosmenis meore dRes anu 2003 wlis 23 
dekembers, dacvis mxares mieca damatebiT saaTnaxevari, raTa dacvis 
mxaris warmomadgenlebi gacnobodnen gamoZiebis mier warmodgenil 
damatebiT dokumentebs. mTavrobam CamoTvala 15 dokumenti romlebic 
Seadgendnen gamoZiebis mier patimrobis moTxovnasTan dakavSirebiT 
wardgenili masalebis “umTavres nawils”. mTavrobis Tanaxmad dacvis 
mxares mieca xelmisawvdomoba xsenebul dokumentebze mosmenamde 
sakmarisi droiT adre. is faqti, rom dacvis mxarem SeZlo 
gaTavisuflebasTan dakavSirebuli Suamdgomlobis formulireba 2003 
wlis 23 dekembers, naTlad mianiSnebs, rom igi srulyofilad iyo 
momzadebuli mosmenisaTvis.

206. mTavroba aseve amtkicebda, rom ganmcxadebels pretenzia ar 
gamouTqvams sasamarTlos winaSe imasTan dakavSirebiT, rom araskarisi 
dro hqonda Tavis advokatebTan Sesaxvedrad. erT erTma misma 
advokatma pretenzia gamoTqva saapelacio saCivarSi, rom 
ganmcxadebelma ver SeZlo Sexvedroda advokatebs winaswari 
patimrobis cixeSi, romelSic igi iyo moTavsebuli. Tumca, mas amis 
SesaZlebloba mieca sasamarTlo darbazSi. zogadad rom vTqvaT, 
gansaxilveli periodis ganmavlobaSi, ganmcxadebeli 505 jer Sexvda 
Tavis advokatebs da am Sexvedrebis saerTo xangrZlivoba iyo 906 
saaTi. ganmcxadebeli advokatebs xvdeboda TiTqmis yoveldRe, garda 
dasvenebis dReebisa. amasTanave ganmcxadebels 36 jer hqonda 
SesaZlebloba Sexvedroda Tavis naTesavebs, 40 saaTis saerTo 
xangrZlivobiT. winaswari patimrobis cixis ufrosma uari ganucxada 
ganmcxadebels Tavis advokatebTan q-n m-sa da b-n pr-sTan Sexvedraze, 
radganac de facto isini ar iyvnen Cabmulni ganmcxadeblis samarTlebriv 
warmomdgenlebad pirveli instanciis sasamarTlosa Tu saapelacio 
instanciis sasamarTloSi.

207. rac Seexeba sasamarTlo ganxilvis periodSi patimrobasTan 
dakavSirebul samarTalwarmoebas mTavroba amtkicebda Semdegs: 
sisxlis samarTlis saproceso kanonmdeblobis Tanaxmad, gamoZiebisagan 
saqmis miRebis Semdgom, sasamarTlom unda miiRos gadawyvetileba 
sasamarTlo ganxilvis periodSi braldebulis aRkveTis RonisZiebis 
Sesaxeb. saproceso kodeqsi ar moiTxovs, rom braldebuli an misi 
advokati aucileblad unda daeswron samarTalwarmoebis am etaps. 2004 
wlis 20 maiss, sasamarTlom miiRo gadawyvetileba gaegrZelebina 
ganmcxadeblis patimroba. xsenebuli gadawyvetileba emyareboda saqmeSi 
arsebul masalebs. amasTanave, arc ganmcxadebels da arc mis 
advokatebs ar mouTxoviaT sasamarTlosaTvis aRkveTis RonisZiebis 



61 KHODORKOVSKIY v. RUSSIA JUDGMENT

61

Secvla an gauqmeba. mTavroba irwmuneboda, rom sasamarTlos ar 
Seufardebia aRkveTis RonisZieba da arc gaugrZelebia igi, aramed 
mxolod miiRo gadawyvetileba, rom Sefardebuli RonisZieba 
darCeneliyo ZalaSi.

208. mTavroba miuTiTebda im faqtze, rom 2004 wlis 8 ivniss, saqmeze 
winaswari mosmenis Sedegad, sasamarTlom ramodenime brZaneba gasca. 
sxva sakiTxebTan erTad, sasamarTlom gadawyvita, rom ar arsebobda 
raime safuZveli ganmcxadeblis mimarT Sefardebuli aRkveTis 
RonisZiebis SecvlasTan dakavSirebiT. xsenebuli ar iyo ganmcxadeblis 
patimrobis formaluri gagrZeleba, aramed warmoadgenda mxolod adre 
miRebuli gadawyvetilebis dadasturebas. amasTanave, ganmcxadebels 
yovelTvis SeeZlo xsenebuli gadawyvetilebis gasaCivreba.

209. rac Seexeba ganmcxadeblis advokatis, q-ni moskalenkos, aryofnas 
2004 wlis 21 ivnisisa da 29 ivlisis saapelacio mosmenaze, mTavrobam 
daadastura, rom sinamdvileSi arc igi da arc ganmcxadebeli ar 
daswrebian mosmenebs. Tumca, ganmcxadebels ar gamouTqvams survili 
Tavis saapelacio saCivarSi, rom piradad daswreboda saapelacio 
saCivris ganxilvas, Tumca kanonmdebloba (saproceso kodeqsis 372-e 
muxlis me-2 punqti) moiTxovda naTlad dafiqsirebuli survilis 
arsebobas saapelacio saCivarSi. xsenebuli aseve exeba q-ni 
moskalenkos mier Setanil saapelacio saCivars – mas ar mouTxovia 
Tavis saCivarSi, saapelacio mosmenaze daswreba. miuxedavad 
xsenebulisa, q-n moskalenkos acnobes pirveli saapelacio mosmenis 
Sesaxeb faqsiT gagzavnili uwyebiT. faqsi miiRo advokatis ofisSi 
momuSave erT erTma advokatma. mosmenis dRes saapelacio sasamarTlom 
miiRo werili q-ni moskalenkos ofisidan, romliTac sasamarTlos 
ecnoba, rom advokati imyofeboda saqmiani vizitiT strasburgSi. 
gamomdinare im faqtidan, rom moskalenkos ar warudgenia raime saxis 
werilobiTi moTxovna saapelacio mosmenaze daswrebasTan an mis 
gadadebasTan dakavSirebiT, mosmenis gamarTva gadawyda misi 
monawileobis gareSe. rac Seexeba 2004 wlis 29 ivlisis saapelacio 
mosmenas, mTavroba uTiTebda im faqtze, rom q-n moskalenkos ecnoba 
mosmenis gamarTvis Sesaxeb telefoniT. xelisuflebis organoebisaTvis 
ucnobi iyo mizezi, Tu ratom ar daeswro q-ni moskalenko meore 
mosmenas. amave dros, ganmcxadeblis sxva advokatebi eswrebodnen 
mosmenas, saxeldobr ki q-ni lipsteri, q-ni lvova da b-ni rikvini.

b. ganmcxadeblis komentarebi

210. Tavis pretenziebSi ganmcxadebeli amtkicebda, rom patimrobasTan 
dakavSirebuli mosmena ar Seesabameboda minimalur procesualur 
moTxovnebs. ufro konkretulad ki patimrobis meore brZanebis 
gacemamde generalurma prokuraturam moiTxova misi patimrobis vadis 
gagrZeleba 2003 wlis 16 dekembris SuamdgomlobiT; ganmcxadeblis 
advokatebs ki acnobes 2003 wlis 19 dekembris, parakevi dRis saRamos, 
rom mosmena gaimarTeboda 2003 wlis 22 dekembers. generaluri 
prokuraturis moTxovna 300 gverdze meti iyo. ganmcxadeblis 
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advokatebs ar miuRiaT gamoZiebis Suamdgomlobis asli giraosTan 
dakavSirebuli mosmenis meore dRemde, anu 2003 wlis 23 dekembramde.

211. Tavdapirvelad raionulma sasamarTlom mianiSna imaze, rom mas 
surda samarTalwarmoebis gamarTva winaswari patimrobis cixeSi. 
sasamarTlom uaryo mosmenis sajarod gamarTva. sasamarTlom uaryo 
ganmcxadeblis moTxovna SedarebiT mokle xniT mosmenis 2003 wlis 24 
dekembramde gadadebasTan dakavSirebiT. b-nma padvam, ganmcxadeblis 
saxeliT, ganmarta, rom man ver SeZlo Sexvedroda Tavis klients da 
ar gaaCnda sakmarisi SesaZlebloba ganexila prokuroris moTxovna. q-
nma moskalenkom aseve ganmcxadeblis saxeliT ganmarta, rom masTan 
mimarTebaSi kidev ufro aucilebeli iyo mosmenis gadadeba, radganac 
ganmcxadebelma igi daiqirava swored im dRes. ganmcxadebelma Tavad 
mimarTa sasamarTlos da moiTxova mosmenis gadadeba, raTa mas 
miscemoda SesaZlebloba konsultaciebi gaevlo Tavis advokatebTan da 
ganexila gamoZiebis masalebi. mosamarTlem uaryo mosmenis gadadeba 
2003 wlis 24 dekembramde da mosmenis mxolod 2 saaTian gadadebaze 
daTanxmda. mosamarTles ar dausabuTebia es gadawyvetileba. Zalian 
mcire droiT mosmenis gadadebam ar misca SesaZlebloba ganmcxadebels 
konfidencialur garemoSi konsultaciebi gaevlo advokatebTan, arc 
mis advokatebs miscemiaT SesaZlebloba ganexilaT gamoZiebis masalebi.

212. ganmcxadebels, Tanasworobis principis darRveviT, ar mieca 
SesaZlebloba moemzadebina werilobiTi argumentacia gamoZiebis mier 
wardgenil Zalin did da detalur argumentaciasa da dokumentaciaze. 
amis gamo, q-ni moskalenkos mier sasamarTlosaTvis wardgenili 
werilobiTi argumentacia arasrulyofili iyo.

213. ganmcxadebeli aseve amtkicebda, rom mTavrobas ar gauxdia sadaod 
misi pretenzia, rom mosmenis 2 saaTiani gadadebis periodSi mas 
advokatebTan saubari uxdeboda badragisa da raionuli sasamarTlos 
TanamSromlebis TandaswrebiT. xsenebul siZneleebs arTulebda kidev 
is faqti, rom ganmcxadebeli rkinis galiaSi iyo moTavsebuli.

214. rac Seexeba 2004 wlis 20 maisis mosmenas, ganmcxadebelma ganacxada, 
rom xsenebuli mosmena ewinaaRmdegeboda erovnul kanonmdeblobas da 
rom misi advokatebi aryofna naTlad niSnavda imas, rom 
samartalwarmoeba ar iyo SejibrebiTobis principze dafuZvnebuli. 
ganmcxadebeli Tvlida, rom 2004 wlis 20 maisis mosmena xvdeboda me-5 
muxlis me-4 punqtis moqmedebis sferoSi, xolo mTavroba ki Tvlida 
sawinaaRmdegos. rac Seexeba 21 ivnisisa da 29 ivlisis mosmenebs, 
ganmcxadebelma ganacxada, rom misi advokatis aryofna naTlad 
mianiSnebda imaze, rom es mosmenebi Seusabamo iyo SejibrebiTobis 
principis moTxovnis dacviT warmarTuli samarTalwarmoebis 
moTxovnasTan.

215. ufro metic, ganmcxadebelma ganacxada, rom mas surda, rom 
mosmenisas misi interesebi warmoedgina mis advokats. sakonstitucio 
sasamarTlos 2005 wlis 22 martis gadawyvetilebis Tanaxmad patimris 
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daswreba patimrobasTan dakavSirebul mosmenaze moiTxoveboda yvela 
garemoebisas, miuxedavad imisa sasamarTlo ufardebda, ugrZelebda 
pirs patimrobas Tu adasturebda patimrobis kanonierebas. 2004 wlis 21 
ivniss (2004 wlis 20 maisis patimrobis brZanebasTan dakavSirebuli 
saapelacio mosmena) ganmcxadeblis advokati, q-ni moskalenko ar 
eswreboda saapelacio mosmenas, radganac igi 2 dRiani samuSao 
vizitiT imyofeboda strasburgSi. sasamarTlos ecnoba xsenebuli 
faqtis Sesaxeb, magram miuxedavad amisa sasamarTlom gamarTa mosmena 
advokatis gareSe. mTavrobam warmoadgina q-ni moskalenkos ofisidan 
miRebuli Setyobineba, romlis Tanaxmadac erovnul sasamarTlos 
ecnoba, rom advokati imyofeboda strasburgSi. is mosazreba, rom 
miniWebuli rwmunebulebiT q-n moskalenkosTan ar yofila dadebuli 
advokatsa da klients Soris dadebuli SeTanxmeba, arasworia. garda 
amisa, xelmomweris vinaoba rwmunebulebaze bundad Canda da xsenebuli 
piris vinaoba ar warmoudgenia sasamarTlos. erovnulma sasamarTlom 
ganagrZo q-ni moskalenkos saCivris ganxilva mis da ganmcxadeblis 
dauswreblad, magram am mosmenas eswreboda prokurori, romelmac 
waradgina zepiri argumentebi. xsenebuli garemoebebis gaTvaliswinebiT, 
ganmcxadebeli Cioda, rom mosmena Seusabamo iyo sajaroobis principsa 
da Tanasworobis principTan.

216. 2004 wlis 19 ivliss, q-ni moskalenko mivida moskovis saqalaqo 
sasamarTloSi da waradgina rwmunebuleba. moskovis saqalaqo 
sasamarTlom gadado q-ni moskalenkos saCivris mosmena 2004 wlis 8 
ivnisis sapatimro brZanebasTan dakavSirebiT. mosmena ganaxlda 2004 
wlis 29 ivliss, magram warimarTa advokat moskalenkosa da 
ganmcxadeblis monawileobis gareSe miuxedavad im faqtisa, rom 
sasamarTlos ecnoba q-ni moskalenkos hospitalizaciis faqtis Sesaxeb. 
moskovis saqalaqo sasamarTlom moismina prokuroris mier 
warmodgenili zepiri argumentebi. Sesabamisad, ganmcxadebelma 
ganacxada, rom mosmena aSkarad Seusabamo iyo SejibrebiTobis da 
mxareTa Tanasworobis principebTan.

217. ganmcxadebeli aseve amtkicebda, rom 2004 wlis 20 maisis da 8 
ivnisis patimrobis brZanebebi ar iyo dasabuTebuli. 
ganmcxadeblisaTvis aqsiomas warmoadgenda, rom imisaTvis raTa mas 
SeZleboda efeqtiani saapelacio saCivris wardgena, mas unda scodnoda 
pirveli instanciis sasamarTlos dasabuTeba.

218. rac Seexeba sasamarTlos 2004 wlis 16 ivnisis gadawyvetilebas, 
ganmcxadebelma Semdegi argumentacia warmoadgina. mesCanskis 
raionulma sasamarTlom uaryo ganmcxadeblis gaTavisuflebis 
moTxovna da ganacxada, rom mas sisxlis samarTlis saproceso 
kanonmdeblobis 255-e muxlis Tanaxmad ar gaaCnda iurisdiqcia, rom 
Seecvala basmanis raionuli sasamarTlos gadawyvetileba, romlis 
Tanaxmadac ganmcxadebeli unda darCeniliyo patimrobaSi. Tumca 
kodeqsis 255-e muxli naTlad iZleoda imis uflebas, rom saqmis 
ganmxilvel sasamarTlos aerCia an Seecvala aRkveTis RonisZieba. 
garda amisa, sakonstitucio sasamarTlom naTlad ganmarta Tavis 2005 
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wlis 22 martis dadgenilebaSi, rom erovnul sasamarTloebs mudmivad 
akisriaT valdebuleba, winasasamarTlo periodSi, gansazRvron 
aRkveTis Sesabamisi RonisZieba. im SemTxvevaSic ki Tu saproceso 
kodeqsisa da sakonstitutcio sasamarTlos dadgenilebis 
sawinaaRmdegod saxeze iyo iurisdiqciis sakiTxTan dakavSirebuli 
barieri, aseTi SezRudva winaaRmdegobaSi movidoda me-5 muxlis 1-el 
punqtTan (Jecius v Lithuania, no. 34578/97, 2000 wlis 31 ivlisi, § 60-63). 
ganmcxadebeli amtkicebda, rom 2004 wlis 16 ivnisis gadawyvetileba 
ewinaaRmdegeboda konvenciis me-5 muxls.

g. sasamarTlos Sefaseba

219. sasamarTlom mravaljer ganmarta, rom me-5 muxlis me-4 punqti 
uzrunvelyofs konkretul minimalur procesualur garantiebs 
patimroisaTvis, romliTac man unda isargeblos im sasamarTlo 
samarTalwarmoebisas, romelzec sasamarTlom unda gadawyvitos 
patimrobis gamoyeneba ar gamoyenebis sakiTxi, patimrobis gagrZelebisa 
da gauqmebis sakiTxi. xsenebulTan dakavSirebuli precedentuli 
samarTlis mokle mimoxilva iqna gakeTebuli zemoxsenebul Lebedev is 
saqmeSi $75, romelic ZiriTadad exeboda analogiur patimrobasTan 
dakavSirebul samarTalwarmoebas, ase rom sasamarTlo ar gaimeorebs 
maT.

1. 2003 wlis 25 oqtombris patimrobasTan dakavSirebuli mosmena

220. imdenad ramdenadac sakiTxi exeba patimrobasTan dakavSirebul 
pirvel or brZanebas, ganmcxadebeli Cioda imasTan dakavSirebiT, rom 
isini gaimarTa daxurul reJimSi. sasamarTlo imeorebs, rom 
precedentul samarTalSi ar moiZieba raime argumenti, romelic 
gaamyarebda ganmcxadeblis pretenzias imasTan dakavSirebiT, rom 
winaswari patimrobis SefardebasTan dakavSirebuli samarTalwarmoeba 
aucileblad sajarod unda gaimarTos (ix. Reinprecht v. Austria, no. 67175/01, 
2005 wlis 15 noemberi; ix. aseve. Lebedev v. Russia, zemoxsenebuli saqme, § 82). 
amitomac patimrobasTan dakavSirebuli samarTalwarmoeba ar wamoWris 
raime sakiTxs konvenciis qolgis qveS.

221. ganmcxadebelis meore pretenzia patimrobis sakiTxTan 
dakavSirebul mosmenasTan mimarTebaSi exeboda im faqts, rom 
ganmcxadeblis advokats Zalian mcire dro hqonda werilobiTi 
komentarebis mosamzadeblad. xsenebuli situacia SeiZleba samwuxaro 
iyos, magram dacvas ar ayenebs mniSvnelovnad uares mdgomareobaSi 
gamoZiebasTan SedarebiT (ix., mutatis mutandis, Sanchez-Reisse v. Switzerland, 
zemoxsenebuli saqme, § 51), radganac dacvas sul mcire SeeZlo 
waredgina Tavisi argumentebi zepirad. patimrobasTan dakavSirebuli 
pirveli mosmenis xasiaTi imgvarad warimarTa, rom saqmis masalebis 
ganxilvisa da argumentebis momzadebisaTvis gankuTvnili dro 
minimumamde iyo Semcirebuli da xsenebuli saSualebas ar aZlevda 
sasamarTlos SesaZleblobas ‘swrafad’ gamoetana gadawyvetileba, 
rogorc amas moiTxovs me-5 muxli.
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222. ganmcxadebeli aseve acxadebda, rom ori instanciis sasamarTlom 
ver upasuxa mis mier wardgenil argumentebs, romlebic metyvenebdnen 
pirobiT gaTavisuflebis sasargeblod. saqmeSi (Nikolova v. Bulgaria [GC] 
(no. 31195/96, ECHR 1999-II) sasamarTlom daaskvna, rom erovnul 
sasamarTloebs ar unda ugulebelyoT dacvis xmaris mier 
warmodgenili argumentebi imdenad ramdenadac isini exeboda 
“konkretul faqtebs ... romelTac SeeZloT saeWvod gaexadaT ‘ 
Tavisuflebis aRkveTasTan mimarTebiT ...kanonierebasTan dakavSirebuli 
mniSvnelovani pirobebis arseboba ‘”. meores mxriv ufleba 
dasabuTebul gadawyvetilebaze ar aris absoluturi xasiaTis: 
xsenebuli garantia “ar SeiZleba gavigoT imgvarad, rom igi iTxovs 
detalur pasuxs yvela argumentze (Van de Hurk v. the Netherlands, 19 April 
1994, Series A no. 288, § 61)”. sasamarTlos azriT Tuki gaviTvaliswinebT 
rom samarTalwarmoeba adreul etapze iyo, sasamarTlos mier 
garemoebebis mokle analizis, ar xdis erovnuli sasamarTlos 
gadawyvetilebas Seusabamos an TviTneburs.

223. jamSi, unda iTqvas, rom patimrobis pirvel brZanebasTan 
dakavSirebuli mosmena ganmcxadeblis saqmeSi SesabamisobaSi iyo im 
minimalur procesualur moTxovnebTan, romlebic moculia konvenciis 
me-5 muxlis me-4 punqtiT.

2. 2003 wlis 22-23 dekembris patimrobasTan dakavSirebuli mosmena

224. rac Seexeba patimrobis meore brZanebasTan dakavSirebul mosmenas 
(2003 wlis 22-23 dekembers), isic daxurul reJimSi warimarTa. 
sasamarTlo imeorebs, rom TavisTavad is faqti, rom sxdoma 
daxurulad warimarTa ar modis winaaRmdegobaSi konvenciis me-5 
muxlis moTxovnebTan. garda amisa 2003 wlis 23 dekembris brZaneba 
dadasturda 2004 wlis 15 ianvars saapelacio sasamarTlos mier 
sajaro mosmenaze. amitomac sasamarTlom ver aRmoaCina raime saxis 
usamarTloba samarTalwarmoebis xsenebul aspeqtTan dakavSirebiT. 
Tumca sxva aspeqtebi imsaxurebs ufro yuradRebiT ganxilvas.

a) xelmisawvdomoba gamoZiebis masalebze

225. ganmcxadebeli Cioda, rom dacvis mxarem srulad miiRo gamoZiebis 
mier patimrobis gamoyenebasTan dakavSirebuli Suamdgomlobis asli 
(daaxloebiT 300 gverdis sididis) mosmenis mxolod meore dRes. 
sasamarTlos mier am dokumentisa da gamoZiebis mier Setanili 
damatebiTi masalebis gacnobisaTvis mosmenis pirvel dRes micemuli 
dro (1 saaTi) aSkarad arasakmarisi iyo.

226. sasamarTlo imeorebs, rom Lamy v. Belgium is saqmeSi sasamarTlom 
daadgina me-5 muxlis me-4 punqtis darRveva, radganac dacvis mxares ar 
gaaCnda xelmisawvdomoba dokumentebze, rac ganmcxadebels miscemda 
patimrobis gasaCivrebis SesaZleblobas (1989 wlis 30 martis 
gadawyvetileba, § 29, Series A, no. 151). saqmeSi Garcia Alva v. Germany 
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(no. 23541/94, § 42, 2001 wlis 13 Tebervali) sasamarTlom daadgina, rom 
“patimrobis kanonierebis SefasebisaTvis mniSvnelovani informacia, 
Sesabamisi wesiT xelmisawvdomi unda iyos braldebulis 
advokatisaTvis.” xsenebul konteqstSi gamJRavnebis valdebuleba ar 
aris igive rac konvenciis me-6 muxlSi; Tumca “mniSvnelovani masalebi” 
xelmisawvdomi unda iyos dacvis mxarisaTvis mosmenis gamarTvamde 
garkveuli xniT adre.

227. winamdebare saqmeSi mTavroba sadaos ar xdida ganmcxadeblis 
mtkicebas, rom gamoZiebis mier patimrobis mosmenaze warmodgenili 
masalebi aWarbebda 300 gverds. garda amisa, mTavroba arapirdapir 
adasturebda aseve, rom maSin, rodesac dacvis mxarem Seityo 2003 wlis 
19 dekembers, paraskev dRes prokuraturis Suamdgomlobis Sesaxeb, 
dacvas ar unaxavs masalebi mosmenis dRemde (2003 wlis 22 dekembris 
orSabaTamde). SabaT-kviras Sexvedrebi ar SeiZleboda cixeSi, da 
advokatebs klientTan konsultaciis SesaZlebloba miecaT mxolod 
sasamarTlo oTaxSi. bolos, udaoa, rom gamoZiebam waradgina 
damatebiTi masalebi mosmenis meore dRes xolo dacvis mxares ki am 
dokumentebis Sesaswavlad mieca mxolod 1 saaTiani Sesveneba.

228. sasamarTlo acxadebs, rom mTavrobis argumentebis Sesabamisad, 
dacvis mxares miewoda informacia gamoZiebis mier warmodgenili 
dokumentaciis SinaarsTan dakavSirebiT, magaliTad ganmcxadebelis 
mier micemuli Cvenebebi adasturebs amas. miuxedavad xsenebulisa 
advokatisaTvis Znelia daicvas misi klientis interesebi maSin, 
rodesac advokats Zalian bundovani warmodgena aqvs Tu ra SeiZleba 
iyos is masalebi, romlebsac gamoZieba eyrdnoba da romlebic man 
waradgina sasamarTlos winaSe. garda amisa, rogorc es mTavrobis 
argumentebidan Cans, saqmis masalebi moicavda aseve sxva 
dokumentebsac, romlebzec dacvis mxares ar miuwvdeboda xeli adreul 
etapze.

229.sasamarTlo aseve iTvaliswinebs im faqts, rom ganmcxadeblis 
interesebs warmoadgenda gamocdili advokatebis jgufi da rom mosmena 
grZeldeboda 2 dRis ganmavlobaSi. mometebuli damajereblobiT meore 
dRis bolos dacvas ecnoba gamoZiebis mier wardgenili mTavari 
argumentebis Sesaxeb da Seityo gamoZiebis mier wardgenili masalebis 
Sinaarsi. garda amisa aseve gasagebia, rom 300 gverdian patimrobis 
moTxovnaSi yvela dokumenti Zalian mniSvnelovani yofiliyo. Tumca 
imisaTvis, raTa gamovarkvioT ase iyo es Tu ara, dacvis gunds unda 
emuSava Zalian didi zewolis qveS. drois xsenebuli simciris axsna ar 
SeiZleba situaciis gansakuTrebulobidan gamomdinare. maSin rodesac 
patimrobasTan dakavSirebul samarTalwarmoebasTan mimarTebaSi 
sasamarTlo mzad iyo rom Seewynarebina garkveuli windauxedaoba (ix. 
sasamarTlos analizi 2003 wlis 25 oqtombris patimrobis 
SefardebasTan dakavSirebul samarTalwarmoebasTan mimarTebiT) 
SeuZlebelia Semdgom patimrobis brZanebebTan dakavSirebiT Tvalis 
daxuWva, gansakuTrebiT winamdebare saqmeSi, sadac winaswari gamoZieba 
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daxurul reJimSi mimdinareobda da saqme mzad iyo sasamarTloSi 
warsamarTad.

b) ra pirobebSi uwevda ganmcxadebels Tavis advokatebTan komunikacia

230. ganmcxadebeli aseve acxadebda, rom patimrobasTan dakavSirebuli 
mosmenisas, dacvis advokatebs ganmcxadebelTan saubris SesaZlebloba 
hqondaT mxolod badragis oficris TandaswrebiT da isic gisosebs 
miRma. mTavrobas sadao ar gauxdia xsenebuli pretenzia. mTavroba 
amtkicebda, rom xsenebuli warmoadgenda standartuli usafrTxoebis 
RonisZiebebis nawils, romlis miRebac xdeboda yovel sasamarTlo 
sxdomaze iusticiis saministros instruqciebis Sesabamisad.

231. sasamarTlo aRniSnavs, rom miuxedvaad imisa, rom ruseTis 
kanonmdebloba iTvaliswinebda, rom cixis administraciis 
warmomadgenlebs ar hqondaT ufleba moesminaT patimarsa da mis 
advokats Soris ganxorcielebuli saubari cixeSi Sexvedris dros, 
aranairi aseTi debuleba ar arsebobda, romelic akrZalavda 
sasamarTlo darbazSi braldebulsa da mis advokats Soris 
warmoebuli saubris miyuradebas. sul mcire, xsenebulTan 
dakavSirebiT mTavrobas ar miuTiTebia raime wesebze an instruqciebze. 
xsenebulis sapirispirod mTavrobis mier miTiTebuli normebi ar 
iTvaliswinebdnen minimalur manZils braldebulsa da badragis 
oficers Soris da xsenebuls badragis diskreciaSi tovebdnen. 
sasamarTlosaTvis cnobili ar aris usafrTxoebis raime mosazrebebis 
Sesaxeb, romlebic gaamarTlebdnen advokatsa da klients Soris 
warmoebuli saubris konfidencialurobis zogadi wesidan gadaxvevas. 
sasamarTlo Tvlis, rom aseT situaciaSi, rodesac sasamarTlo 
darbazSi advokatsa da mis klients Soris warmoebuli saubari 
SeiZleba moisminos samarTaldamcavi organos warmomadgenelma, 
miuxedavad saubris Sinaarsisa, xsenebulma SesaZloa gamoiwvios 
konvenciis darRveva.

232. efeqtiani samarTlebrivi daxmareba warmoudgenelia advokatsa da 
klients Soris ganxorcielebuli komunikaciis konfidencialurobis 
dacvis gareSe, rac Tavis mxriv “xels uwyobs advokatsa da klients 
Soris warmoebul Ria da gaxsnil komunikacias” (see Castravet v. Moldova, 
no. 23393/05, § 49, 13 March 2007). ufro metic, “advokatsa da klients Soris 
warmoebuli komunikaciis konfidencialuroba aucileblad ar 
moiTxovs miyuradebas an komunikaciaSi Carevas.”safuZvliani varaudi, 
romelic gonivrul safuZvlebs emyareba, rom advokatisa da klientis 
saubari ismineboda, SeiZleba sakmarisi aRmoCndes sasamarTlos azriT 
imisaTvis, rom advokatis mier gaweuli daxmarebis efeqtianoba 
SeizRudos (ix. $51). winamdebare saqmeSi ganmcxadebels yvela mizezi 
gaaCnda imisaTvis, raTa evarauda, rom advokatTan misi saubari 
SeiZleba vinmes moesmina. xsenebuli ki seriozul safrTxes uqmnida 
sapatimro samarTalwarmoebasTan dakavSirebiT ganxorcielebul 
efeqtian samarTlebriv daxmarebas.
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g) saapelacio samarTalwarmoebis efeqti

233. da bolos, sasamarTlos ar SeuZlia yuradReba ar miaqcios im 
faqts, rom 2003 wlis 23 dekembris patimrobis brZaneba daadastura 
saapelacio sasamarTlom 2004 wlis 15 ianvars. xsenebul dRes dacvam 
kargad uwyoda gamoZiebis mier patimrobis SefardebasTan 
dakavSirebuli Suamdgomlobis Sinaarsi da mometebuli 
damajereblobiT advokatebi Sexvdnen TavianT klients normalur 
pirobebSi. Tumca, sasamarTlo Tvlis, rom xsenebulma ver gamoaswora 
is xarvezebi/Secdomebi, romlebic daSvebul iqna basmanis raionul 
sasamarTloSi. Lebedev-is gadawyvetilebaSi sasamarTlom aRniSna, rom 
patimrobis brZaneba, romelic bevr procesualur xarvezs Seicavda, 
ZalaSi Sevida dauyovnebliv, xolo saapelacio sasamarTlos ki 
dasWirda 20 dRe mis gadasasinjad. xsenebuli drois monakveTis 
gaTvaliswinebiT, strasburgis sasamarTlom uari ganacxada mieRo 
xarvezebiT gajerebuli patimrobis brZanebis retroaqtiuli 
gamarTleba. igive logika gamoiyeneba aqac. Sesabamisi gaWianurebebis 
gaTvaliswinebiT (2 kviraze meti) 2004 wlis 15 ianvris saapelacio 
mosmenam ver aRmofxvra, sul mcire retroaqtiulad, is xarvezebi, 
romlebic warmoCinda 2004 wlis 23 dekembris brZanebaSi.

d) daskvna

234. sasamarTlo aRniSnavs, rom 2003 wlis 22-23 dekembris mosmenas Tan 
axlda patimrobis gagrZelebasTan dakavSirebiT gvian warmodgenili 
moTxovna da advokatebis SesaZleblobis ar micema, rom isini 
Tavisuflad dakavSirebodnen TavianT klients. xsenebulma faqtebma 
erTobliobaSi mniSvnelovnad uares mdgomareobaSi Caayena dacvis 
mxare vidre gamoZieba. aseT garemoebebSi sasamarTlo askvnis, rom 
ganmcxadeblis patimrobis sasamarTlo wesiT gadasinjva, ar iyo 
SesabamisobaSi konvenciis me-5 muxlis me-4 punqtiT dadgenil 
minimalur procesualur moTxovnebTan.

3. 2004 wlis 20 maisi patimrobasTan dakavSirebuli mosmena

235. sasamarTlo aRniSnavs, rom 2004 wlis 20 maisis patimrobasTan 
dakavSirebuli mosmena Catarda rogorc ganmcxadeblis, aseve misi 
advokatebis da braldebis mxaris warmomadgenlis dauswreblad. 
sasamarTlo aRniSnavs, rom xsenebuli droisaTvis sakonstitucio 
sasamarTlos Tavis 132-0 gadawyvetilebaSi ukve ganmartebuli hqonda 
saproceso kanonmdeblobis Sesabamisi debulebebi da xsenebuli 
ganmartebis Tanaxmad braldebuls ufleba hqonda monawileoba mieRo 
im mosmenaSi, romelzec SesaZlebeli iyo miRebuliyo misi Semdgomi 
patimrobis gadawyvetileba. xsenebuli midgoma mogvianebiT daadastura 
sakonstitucio sasamarTlom 4-P 2005 wlis gadawyvetilebaSi 
(xelisuflebis orive Sesabamisi organo dasaxelebulia zemoT 
“Sesabamisi erovnuli samarTlis” nawilSi). mTavroba acxadebda, rom 
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2004 wlis 20 maissxsenebuli interpretacia ar iyo cnobili mesCankis 
raionuli sasamarTlosaTvis, radganac sakonstitucio sasamarTlos 8 
aprilis gadawyvetileba oficialur beWdviT organoSi gamoqveynda 
mxolod 2004 wlis 9 ivniss. Tumca, xsenebuli argumenti Seusabamoa 
sasamarTlosaTvis konvenciis me-5 muxlis me-4 punqtTan dakavSirebuli 
analizis ganxorcielebisas. Zalian mniSvnelovani ar aris Tu rodis 
gaxda xelisuflebis organoebisaTvis cnobili ruseTis sakonstitucio 
sasamarTlos pozicia xsenebul sakiTxTan dakavSirebiT, radganac 
gansaxilveli situacia nebismier SemTxvevaSi ewinaaRmdegeboda 
konvenciis me-5 muxlis me-4 punqts. sasamarTlo aRniSnavs, rom 2004 
wlis 20 maisis mosmenis Sedegad raionulma sasamarTlom gaagrZela 
ganmcxadeblis patimroba 6 TviT, mas Semdgom rac gansaxilvelad 
miiRo saqmis masalebi sasamarTlosagan. aseT garemoebebSi 
ganmcxadebels unda miscemoda SesaZlebloba daecva Tavisi pozicia, 
rogorc piradad, aseve sul mcire advokatebis meSveobiT, Tuki am 
orive garantiis SesaZlebloba ar miecemoda. rogorc es saqmis 
masalebidan Cans, ganmcxadebels ar mieca amis SesaZlebloba ucnobi 
mizezebis gamo. sasamarTlo askvnis, rom xsenebulis gamo adgili 
hqonda konvenciis me-5 muxlis me-4 punqtis darRvevas.

4. 2004 wlis 8 ivnisis patimrobis brZaneba

236. rogorc Cans, 2004 wlis 8 ivnisis mosmenaze, ganmcxadebeli da misi 
advokatebi eswrebodnen da SeZles TavianTi argumentebis wardgena. 
sasamarTlom ver aRmoaCina raime sxva darRveva, romelic xsenebul 
mosmenas “arasamarTlians” gaxdida konvenciis me-5 muxlis me-4 punqtis 
mniSvnelobiT. is faqti, rom raionulma sasamarTlom ar daasabuTa 
mosmenis Sedegad miRebuli gadawyvetileba, romliTac ganmcxadebels 
gaugrZelda patimroba, Sefasda me-5 muxlis me-3 punqtis WrilSi. 
sasamarTlo adgens, rom 2004 wlis 8 ivnisis mosmena SesabamisobaSi iyo 
konvenciis me-5 muxlis me-4 punqtTan.

5. 2004 wlis 16 ivnisis gaTavisuflebasTan dakavSirebuli 
Suamdgomloba

237. 2004 wlis 16 ivniss ganmcxadebelma mesCanskis raionul 
sasamarTloSi waradgina Suamdgomloba misi gaTavisuflebis 
moTxovniT, Tumca sasamarTlom uaryo es Suamdgomloba. mesCanskis 
raionulma sasamarTlom 2004 wlis 20 maissa da 8 ivniss 
ganxorcielebuli sasamarTlo gamoZiebis Sedegad daadgina, rom igi ar 
iyo kompetenturi, rom gadaesinja basmanis raionuli sasamarTlos 
mier Sefardebuli da gaxangrZlivebuli patimrobis kanoniereba.

238. sasamarTlo aRniSnavs, rom marTlac raionul sasamarTlos ar 
gaaCnda imis kompetencia, rom retroaqtiulad gadaesinja patimrobis 
adre miRebuli gadawyvetilebebi, risi kompetenciac gaaCnda 
saapelacio sasamarTlos. Tumca araferi uSlida xels raionul 
sasamarTlos, rom mas Seefasebina ganmcxadeblis gangrZobadi da 
momavali patimrobis saWiroebis sakiTxi, radganac is mizezebi, 
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romlebic SesaZloa pirvel etapze amarTlebdnen patimrobas, aRar 
arsebobda ukve. amasTanave gasaTvaliswinebelia is faqti, rom ori 
adre miRebuli gadawyvetileba ar iyo raime saxiT dasabuTebuli.

239. xsenebulTan mimarTebiT, sasamarTlo adgens, rom aranairi 
SezRudva gangrZobadi patimrobis gadasinjvasTan mimarTebaSi, ar 
gamomdinareobs Sesabamisi kanonmdeblobidan (ix. saproceso 
kanonmdeblobis 255-e muxli, romelic mocemulia zemoT “Sesabamisi 
erovnuli samarTlis” nawilSi). saproceso kodeqsi ar adgens Tu 
ramdenad xSirad unda daubrundes saqmis ganmxilveli sasamarTlo 
winaswari patimrobis sakiTxis ganxilvas. principSi dacvas SeuZlia 
waradginos gaTavisuflebasTan dakavSirebuli imdeni Suamdgomloba, 
ramdenic mas surs.

240. konvencia aregulirebs mxolod “gonivrul intervalebSi” 
patimrobis gadasinjvas (ix. mutatis mutandis, Musiał v. Poland [GC], no. 24557/94, 
§ 43, ECHR 1999-II). Tumca aseTi intervalebi ar yofila dadgenili 
erovnuli kanonmdeblobiT da amitomac ganmcxadebels ar hqonda 
warmodgena Tu rodis iqneboda Sesabamisi gaTavisuflebasTan 
dakavSirebiT, axali Suamdgomlobis wardgena. ruseTis kanonmdeblobis 
Tanaxmad, sasamarTlo uflebamosili iyo sasamarTlo ganxilvis 
periodSi patimroba Seefardebina braldebulisaTvis 6 Tvemde vadiT, 
magram xsenebuli debuleba ar SeiZleba logikurad ise ganimartos, 
rom awesebs 6 Tvian savaldebulo patimrobas. me-5 muxlis 1(g) punqtis 
safuZvelze ganxorcielebuli patimroba aseTi xangrZlivi drois 
ganmavlobaSi, rodesac SeuZlebelia patimrobis kanonierebis 
gadasinjva, winaaRmdegobaSi mova konvenciis me-5 muxlis me-4 punqtTan, 
gansakuTrebiT ki iseT garemoebebSi, rogorc es winamdebare saqmeSia, 
rodesac patimrobis wina 2 brZaneba (2004 wlis 20 maisis da 8 ivnisis) 
aSkarad xarvezebs Seicavda da saerTod ar iZleoda dasabuTebas 
gangrZobad patimrobasTan dakavSirebiT.

241. sasamarTlo askvnis, rom aseT garemoebebSi, mesCanskis raionul 
sasamarTlos unda ganexila 2004 wlis 16 ivnisiT daTariRebuli 
ganmcxadeblis Suamdgomloba gaTavisuflebasTan dakavSirebiT, sul 
mcire im nawilSi, romelic exeboda gangrZobadi patimrobis 
gamoyenebis saWiroebas. xsenebulis ganuxorcieleblobiT, raionulma 
sasamarTlom daarRvia konvenciis me-5 muxlis me-4 punqtiT 
ganmcxadeblisaTvis uzrunvelyofili ufleba.

6. daskvnebi

242. sasamarTlo adgens, rom 2003 wlis 25 oqtombrisa da 2004 wlis 8 
ivnisis patimrobaTan dakavSirebuli mosmenebi, SesabamisobaSi iyo me-5 
muxlis me-4 punqtiT moTxovnil minimalur procesualur garantiebTan. 
rac Seexeba 2003 wlis 22-23 dekembris, 2004 wlis 20 maisisa da 16 
ivnisis mosmenebs, xelisuflebis organoebma ver uzrunvelyves 
ganmcxadebeli misi patimrobis kanonierebis adeqvaturi gadasinjviT. 
xsenebulidan gamomdinare dairRva me-5 muxlis me-4 punqti.
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VII. konvenciis me-5 muxlis me-4 punqtis darRveva sapatimro brZanebebis 
saapelacio gadasinjvebis gaWianurebasTan dakavSirebiT

243. ganmcxadebeli aseve Civis rom moskovis saqalaqo sasamarTlos 
Zalian didi dro dasWirda, rom ganexila dapatimrebasTan (2003 wlis 
25 oqtomberi) da patimrobis orjer gagrZelebasTan (2003 wlis 23 
dekemberi da 2004 wlis 19 marti) dakavSirebiT Setanili saapelacio 
saCivrebi. igi eyrdnoboda konvencis zemoxsenebul me-5 muxlis me-4 
punqts.

a. mxareTa komentarebi

244. mTavrobis azriT adgili ar hqonda ganmcxadeblebis mier 
patimrobis brZanebebTan dakavSirebiT wardgenili saCivrebis 
gaWianurebiT ganxilvas da xsenebulis mniSvnelovan mizezs 
warmoadgenda is faqti, rom saapelacio saCivrebi yovelTvis 
egzavneboda xolme komentarebisaTvis gamoZiebas. sasamarTlo 
samarTalwarmoebis ganmavlobaSi, patimrobis gagrZelebasTan 
dakavSirebiT ganmcxadeblis mier wardgenili saapelacio saCivrebi, 
yovelTvis ixileboda xolme sasamarTlos mier maTi miRebidan 1 Tveze 
nakleb vadaSi, anu erovnuli kanonmdeblobiT dadgenil vadebSi. 4 
SemTxvevaSi saapelacio sasamarTlom saCivari ganixila miRebidan 10 
dan 20 dRemde vadaSi, 2 SemTxvevaSi gaWianureba ufro didi xniT 
gagrZelda, magram xsenebuli gamarTlebuli iyo iyo Sesabamisi 
garemoebebiT.

245. ganmcxadebeli amtkicebda, rom erovnuli kanonmdeblobis 
moTxovnaTa sawinaaRmdegod, adgili hqonda saapelacio mosmenebis 
mniSvnelovani gaWianurebiT Catarebas patimrobis pirvel, meore da 
mesame brZanebebTan dakavSirebiT wardgenili saCivrebis ganxilvisas. 
ganmcxadeblis Tanaxmad, patimrobis pirvel 3 brZanebasTan 
dakavSirebiT dacvis mxaris saapelacio saCivrebis ganxilva 
grZeldeboda 17, 23 da 54 dRe.

b. sasamarTlos Sefaseba

246. sasamarTlo imeorebs, rom me-5 muxlis me-4 punqtis Tanaxmad 
patimars ufleba aqvs isargeblos samarTalwarmoebiT, romliTac misi 
patimrobis kanonierebis sakiTxi swrafad gadawydeba. sasamarTlo ukve 
Seexo ruseTis winaaRmdeg warmoebul saqmeebSi, sapatimro 
RonisZiebebis SefardebasTan dakavSirebiT, saapelacio gadasinjvebis 
gaWianurebis problemas, maT Soris, zemoxsenebul Lebedev-is saqmeSi 
(punqti 95). imis gansazRvrisas gaTavisuflebasTan dakavSirebuli 
Suamdgomloba “swrafad” iqna Tu ara ganxiluli, sasamarTlo iyenebs 
imave midgomas, rogorc gonivruli vadis garantiasTan mimarTebaSi, 
romelic mocemulia me-5 muxlis me-3 da me-6 muxlis 1 punqtebSi: anu 
xsenebuli unda ganisazRvros individualuri saqmis garemoebebis 
WrilSi. is rac miiReba mxedvelobaSi aris xelisuflebis organoebis 
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gulmodgineba, ganmcxadeblis gamo gamowveuli gaWianureba, rasTan 
dakavSirebiTac saxelmwifos ar SeiZleba daekisros pasuxismgebloba 
(cf. saqmeebi Rehbock v. Slovenia, no. 29462/95, §§ 82-88, ECHR 2000-XII); Jablonski 
v. Poland, no. 33492/96, §§ 91-94, 2000 wlis 21 dekemberi; and G.B. v. Switzerland, 
no. 27426/95, §§ 34-39, 2000 wlis 30 noemberi).

1. 2003 wlis 25 oqtombrisa da 23 dekembris patimrobis brZanebebis 
gadasinjvis siswrafe

247. winamdebare saqmesTan dakavSirebiT, sasamarTlo aRniSnavs, rom 
ganmcxadebeli gaWianurebasTan dakavSirebuli drois aTvlas iwyebda 
basmanis raionuli sasamarTlos mier patimrobis brZanebis gacemis 
dRidan. Tumca ufro Sesaferisia, rom xsenebuli vada gamoviTvaloT 
dacvis mxaris mier saapelacio saCivris Setanis dRidan, radganac am 
momentamde arsebul periodebze ar SeiZleba pasuxismgebloba 
davakisroT saxelmwifos. xsenebulidan ki gamomdinareobs, rom rac 
Seexeba patimrobis pirvel 2 brZanebas, mTavroba pasuxismgebelia 5 da 
16 dRian gaWianurebaze. sasamarTlo aRniSnavs, rom man unda ganixilos 
Tu ramdenad swrafad Catarda saapelacio samarTalwarmoeba dabali 
instanciis sasamarTloebis mier patimrobis SefardebasTan 
dakavSirebiT wardgenil saCivrebze. aseT garemoebebSi sasamarTlo 
askvnis, rom 5 da 16 dRiani gaWianureba ar arRvevs me-5 muxlis me-4 
punqtiT gaTvaliswinebuli “siswrafis” moTxovnas.

2. 2004 wlis 19 martis patimrobis brZanebis gadasinjvis siswrafe

248. rac Seexeba mesame gaWianurebas, romelic grZeldeboda 1 Tve da 9 
dRe (anu 2004 wlis 2 aprilidan, TariRi, rodesac bolos saapelacio 
saCivari iqna wardgenili, 2004 wlis 12 maisamde, TariRi, rodesac 
gaimarTa saapelacio mosmena) mTavrobam xsenebuli gaWianureba axsna 
gamoZiebisagan werilobiTi mtkicebulebebis mopovebis saWiroebiT. 
mTavrobas ar warmoudgenia raime sxva obieqturi mizezi, romelsac 
SeeZlo gamoewvia saapelacio saCivris ganxilvis gadadeba. xsenebul 
garemoebebSi sasamarTlo Tvlis, rom Sesabamisi mesame patimrobis 
brZanebasTan dakavSirebuli saapelacio mosmenis gaWianureba 
gadaWarbebuli iyo (ix. zemoT mocemuli lebedevis saqme $102, sadac 
analogiur garemoebebSi sasamarTlom 27 dRe CaTvala darRvevad). 
amgvarad sasamarTlo askvnis, rom xsenebulis gamo adgili hqonda me-5 
muxlis me-4 punqtis darRvevas.

VIII.konvenciis me-18 muxlis savaraudo darRveva

249. konvenciis me-18 muxlze dayrdnobiT ganmcxadebeli Cioda, rom mis 
winaaRmdeg aRZruli sisxlis samarTlebrivi devnas saxelmwifo 
iyenebda misi politikuri dasamarebisa da kompaniis qonebis 
misakuTrebisaTvis. konvenciis me-18 muxlis Tanaxmad:

“xsenebul uflebaTa da TavisuflebaTa konvenciiT daSvebuli SezRudvebi 
gamoiyeneba mxolod da mxolod maTTvis gaTvaliswinebuli miznebisaTvis.”
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a. mxareTa komentarebi

250. mTavroba amtkicebda, rom ganmcxadeblis imasTan dakavSirebuli 
pretenziebi, rom mis winaaRmdeg warmoebuli sisxlis 
samarTalwarmoeba politikurad iyo motivirebuli, ar iyo gamyarebuli 
raime saqmis masalebiT. mTavroba uTiTebda ganmcxadeblis saqmeSi 
gamotanil ganaCenze imis dasadastureblad, rom ganmcxadeblis 
winaaRmdeg wayenebuli braldebebi seriozuli da dasabuTebuli 
xasiaTis iyo. mTavroba aseve aRwerda im movlenebs, romlebic win 
uswrebda gamoZiebis dawyebas iukosis menejmntis winaaRmdeg, 
gansakuTrebiT ki apatitis saqmesTan dakavSirebiT.

251. ganmcxadebeli kvalavac amtkicebda rom mis winaaRmdeg 
ganxorcielebuli sisxlis samarTlebrivi devna politikurad iyo 
motivirebuli. ganmcxadebeli acxadebda, rom zemoxsenebuli masalebi 
naTlad adasturebda me-18 muxlis sawinaaRmdego miznebs. 
ganmcxadebelma, sul mcire, sasamarTlos warudgina “prima facie 
mtkicebulebebi, romlebic uTiTebdnen am debulebis darRvevaze” (Oates 
v. Poland (dec.), no. 35036/97, 2000 wlis 11 maisi), mTavrobas ki xsenebulTan 
dakavSirebiT aranairi komentari ar gaukeTebia. is faqti, rom igi 
msjavrdebuli iyo , aranairad ar gamoricxavda imas, rom braldebis 
wayenebisas saxelmwifo arajerovani motivebiT xelmZRvanelobda. 
garda amisa konvenciasTan dakavSirebuli samarTlis Tanaxmad, 
mniSvneloba ar hqonda arsebobda Tu ara mtkicebulebebi, romlebic 
amarTlebda sislixs samarTlebrivi devnis dawyebas, Tuki faqtiurad 
braldebis wayeneba moxda “sxva miznebidan gamomdinare”(ix. Gusinskiy 
v Russia, no. 70726/01, 2004 wlis 19 maisi). marTlac, is faqti, rom mas 
Seefarda xangrZlivi patimroba, amyarebda politikuri motivaciis 
mosazrebas. me-18 muxlTan dakavSirebuli mosamzadebeli masalebi 
(travaux préparatoires) mianiSnebdnen, rom xsenebuli debulebis Semqmnelebs 
surdaT uzrunveleyoT, rom individi daculi iqneboda iseTi 
SezRudvis dawesebisagan, romelic momdinareobda saxelmwifos 
survilisagan daecva sakuTari Tavi “im politikuri tendenciis 
Sesabamisad, romelsac igi warmoadgenda” da saxelmwifos survilis 
Sesabamisad emoqmeda “opoziciis sawinaaRmdegod, romelsac igi 
saSiSad miiCnevda”. ganmcxadebeli kvlavac amtkicebda, rom mis 
dakavebasa da Semdgom dapatimrebas 25 oqtombers, 2003 wlis 7 
dekembris dumis arCevnebamde ramodenime kviriT adre da sibneftisa da 
iukosis gaerTianebamde cota xniT adre, xelmZRvanelobda saxelmwifo 
im mizniT, rom ganexorcielebina qmedebebi opoziciis winaaRmdeg, 
romelsac igi “saSiSad” miiCnevda, xsenebuli ki ewinaaRmdegeboda me-18 
muxls.

252. ganmcxadebeli amtkicebda, rom xsenebuli qmedebebi qveynis 
xelmZRvanelobas miaCnda erTgulebis darRvevad da qveynis 
ekonomikuri uSiSroebisaTvis safrTxis Semcvelad. sapasuxo 
RonisZiebis saxiT xelisuflebis organoebma ganaxorcieles 
masirebuli Seteva ganmcxadebelsa da mis kompaniaze, kolegebsa da 
megobrebze.
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253. Tavisi pretenziebis gasamyareblad, ganmcxadebelma warmoadgina 
moxsenebebi saerTaSoriso da rusuli mediidan, sxvadasxva samTavrobo 
da arasamTavrobo organizaciidan, evropis sabWos saparlamento 
asambleis moxseneba “iukosis xelmZRvanelebis dakavebasa da 
gamoZiebasTan dakavSirebul garemoebebTan” (gamoqveynebulia 2004 wlis 
29 noembers q-ni leuTeuser-sCnarrenbergis, evropis sabWos 
saparlamento asambleis specialuri momxseneblis mier), SeerTebuli 
Statebis senatis rezolucia xsenebul sakiTxTan dakavSirebiT, 
evropis parlamentis moxsenebebi, gaerTianebuli samefos TemTa 
palatis moxsenebebi, gaerTianebuli samefos sasamarTloebis 
gadawyvetilebebi ruseTSi iukosis yofili ramodenime menejeris 
eqstradirebis saqmeebSi da kviprosis, niderlandebis da Sveicariis 
sasamarTloebis gadawyvetilebebi, romlebic mowmobdnen, rom 
ganmcxadeblis winaaRmdeg aRZruli samarTalwarmoeba politikurad 
iyo motivirebuli. kerZod, ganmcxadebeli uTiTebda Sveicariis 
federaluri tribunalis sityvebze, romelmac 2007 wlis agvistoSi 
daadgina, rom faqtebis erTobliobaSi analizi “naTlad amyarebs im 
eWvs, rom sisxlis samarTlebrivi devna marTlac gamoiyeneboda 
saTaveSi myofi Zalebis mier, rogorc instrumenti imisaTvis, rom 
moeSTo mdidari “oligarqebis” klasi da gaeneitralebina potenciuri 
an cnobili politikuri oponentebi”. ganmcxadebeli aseve iSveliebda 
ruseTis maRali Tanamdebobis pirebis mier gakeTebul gancxadebebs, 
romlebmac daadastures, rom “iukosis saqmes” politikuri suni 
asdioda (b-ni grefi, b-ni ilarionovi, b-ni Suvalovi, b-ni mironovi, b-ni 
kasianovi da sxv.). ganmcxadebelma warmoadgina iukosis ramodenime 
yofili menejeris mowmeTa Cvenebebi. ganmcxadebeli aseve uTiTebda 
Tavis argumentaciaze, romelic man waradgina saqmeze Khodorkovskiy 
v. Russia (no. 2), no. 11082/06, romelic Seicavs misi politikuri 
aqtivobebisa da biznes proeqtebis ufro detalur analizs.

b. sasamarTlos Sefaseba

254. sasamarTlo imeorebs, rom man ukve daadgina, rom sul mcire erT 
konretul sakiTxTan mimarTebiT, xelisuflebis organoebi 
xelmZRvanelobdnen arasaTanado miznebiT. magaliTad, sasamarTlom 
daadgina, rom ganmcxadebeli daakaves novosibirskSi ara rogorc 
mowme, aramed rogor eWvmitanili. Tumca ganmcxadeblis pretenzia me-18 
muxlis Sesabamisad, gansxvavdeba me-5 muxlTan dakavSirebuli 
pretenziisagan. ganmcxadebeli amtkicebda, rom iukosis menejerebis, da 
mis, winaaRmdeg aRZruli mTliani gamoZieba politikurad da 
ekonomikurad iyo motivirebuli. xsenebulTan mimarTebiT sasamarTlo 
imeorebs, rom “konvenciis me-18 muxls ar gaaCnia avtonomiuri roli. 
igi SeiZleba gamoyenebul iqnes konvenciis mxolod sxva muxlebTan 
kavSirSi” (Gusinskiy v. Russia, no. 70276/01, § 75, ECHR 2004-IV). xsenebulidan 
gamomdinare sasamarTlo ganixilavs ganmcxadeblis pretenziebs 
konvenciis me-18 muxlTan mimarTebaSi misive me-5 muxlTan dakavSirebul 
pretenziebTan erTad, romlebic zemoT aris mocemuli.
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255. sasamarTlo imeorebs, rom konvenciis mTliani struqtura emyareba 
im zogad ideas, rom sajaro xelisuflebis organoebi, wevr 
saxelmwifoebSi moqmedeben keTilsindisierad. sinamdvileSi, nebismier 
sajaro politikas an individualur RonisZiebas SeiZleba gaaCndes 
“faruli miznebi” da amiT baTildeba keTilsindisierebis prezumpcia. 
Tumca ganmcxadebelma, romelic amtkicebs, rom misi uflebebi da 
Tavisuflebebi SeizRuda arajerovani miznebidan gamomdinare, 
damajereblad unda warmoaCinos, rom xelisuflebis organoebis 
realuri mizani is ar iyo rasac xelisuflebis organoebi acxadebdnen 
(an gonivrulad iqnes navaraudevi konteqstidan gamomdinare). mxolod 
eWvi, rom xelisuflebis organoebma gamoiyenes xelTarsebuli 
Zalaufleba garkveuli sxva miznebisaTvis vidre isinia gansazRvruli 
konvenciaSi, ar aris sakmarisi imisaTvis, rom davadasturoT me-18 
muxlis darRveva.

256. rodesac xdeba me-18 muxlis darRvevasTan dakavSirebiT pretenziis 
warmodgena, sasamarTlo iyenebs mtkicebis Zalian mkacr standarts, 
Sedegad, arsebobs mxolod mcire odenobis saqmeebi, sadac konvenciis 
am debulebis darRveva iqna dadgenili. amgvarad, saqmeSi Gusinskiy 
v. Russia (no. 70276/01, § 73–78, ECHR 2004-... (amonaridebi) sasamarTlom 
daadgina, rom ganmcxadeblis Tavisufleba SeizRuda, inter alia sxva 
mizniT, da ara im miznebidan erT erTiT, romlebic mocemulia me-5 
muxlSi. xsenebul saqmeSi sasamarTlom Tavisi argumentacia daayrdno 
patimarsa da presis federalur ministrs Soris dadebul 
xelSekrulebas. xsenebuli xelSekrulebidan naTlad Canda, rom 
ganmcxadeblis dapatimreba moxda im mizniT, rom eiZulebinaT igi 
Tavisi media kompania mieyida saxelmwifosaTvis. saqmeSi Cebotari 
v Moldova (no. 35615/06, §§ 46 et seq., 2007 wlis 13 noemberi) sasamarTlom 
daadgina konvenciis me-18 muxlis darRveva iseT koteqstSi, sadac 
ganmcxadeblis dakaveba aSkarad ukavSirdeboda sasamarTlos winaSe 
warmodgenil ganacxads. Tumca aseTi saqmeebi iSviaTobaa 
(ix.sawinaaRmdego magaliTi saqmeSi Sisojeva and Others v. Latvia [GC], 
no. 60654/00, § 129, ECHR 2007-II). gansakuTrebiT, sasamarTlo aRniSnavs, rom 
sasamarTlos precedentul samarTalSi araferi amyarebs 
ganmcxadeblis mosazrebas, rom maSin rodesac arasaTando motivis 
arsebobis prima facie SemTxveva dadgindeba, mtkicebis tvirTi gadadis 
mTavrobaze. sasamarTlo Tvlis, rom aseT konteqstSi mtkicebis tvirTi 
unda daekisros ganmcxadebels.

257. winamdebare saqmeSi “arasaTanado motivTan” dakavSirebuli Tavisi 
pretenziebis gasamyareblad ganmcxadebeli uTiTebda sxvadasxva 
wyaroze. pirvel rigSi, igi sTavazobda sasamarTlos, raTa mas 
gaenixila mis biznessa da politikur saqmianobasTan dakavSirebuli 
faqtebi, iseve rogorc is mTavari politikuri mimarTulebebi, 
romelsac axorcielebda prezidentis administracia xsenebul 
periodSi. da marTlac, xsenebuli faqtebis ignorireba dauSvebelia. 
kerZod, sasamarTlo aRiarebs, rom ganmcxadebels gaaCnda politikuri 
ambiciebi, romlebic savaraudod winaaRmdegobaSi modioda 
administraciis mier gatarebul politikur kursTan, rom 
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ganmcxadebels, rogorc mdidar da gavlenian pirs, SeeZlo gamxdariyo 
seriozuli politikuri moTamaSe da Tanac igi mxars uWerda 
opoziciur partiebs da rom sworedac rom saxelmwifos kuTvnilma 
kompaniam ixeira yvelaze metad ganmcxadeblis industriuli imperiis 
daSlis Sedegad.

258. meores mxriv nebismier pirs SeeZlo analogiuri pretenziebis 
gancxadeba. sinamdvileSi SeuZlebeli iqneboda ganmcxadeblis 
profilis mqone braldebulis winaaRmdeg gamoZiebis warmoeba Sors 
mimavali politikuri Sedegebis gareSe. is faqti, rom braldebulis 
politikur oponentebs an biznes konkurentebs SeeZloT pirdapir an 
arapirdapir exeiraT ganmcxadeblis cixeSi CasmiT, xeli ar unda 
SeeSala xelisuflebis organoebisaTvis, raTa maT ewarmoebinaT 
gamoZieba aseTi piris winaaRmdeg Tuki seriozuli braldebebi iqneboda 
wayenebuli mis mimarT. sxva sityvebiT, rom vTqvaT maRali politikuri 
statusi ar iZleva imunitets. sasamarTlo darwmunebulia, rom 
ganmcxadeblis winaaRmdeg wayenebuli braldebebi niSnavda “gonivrul 
eWvs” konvenciis me-5 muxlis 1(g) qvepunqtis mniSvnelobiT.

259. miuxedavad amisa, zemoxsenebuli faqtorebis kombinaciam gamoiwvia 
is, rom bevrma adamianma daijera, rom ganmcxadeblis gamoZieba 
motivirebuli iyo politikuri scenidan misi wasvlis da misi qonebis 
dapatronebis surviliT. ganmcxadebeli eyrdnoboda xsenebul 
mosazrebebs; kerZod igi eyrdnoboda politikuri institutebis 
rezoluciebs, arasamTavrobo organizaciebis, sxvadasxva sajaro 
figuris gancxadebebsa da sxv. sasamarTlom ganixila xsenebuli 
mosazrebebi. Tumca, sasamarTlo kvlavac uTiTebs, rom politikuri 
procesi da gasamarTlebis procesi, fundamenturad gansxvavdebian 
erTmaneTisagan. yovelTvis gacilebiT advilia politikosisaTvis, rom 
man daikavos garkveuli pozicia, vidre es SeuZlia mosamarTles, 
radganac mosamarTlem Tavisi gadawyvetileba daafuZvna mxolod 
samarTlebriv mtkicebulebebze.

260. da bolos, sasamarTlo ubrundeba ramodenime evropuli qveynis 
sasamarTloebis winaSe ganxorcielebul samarTalwarmoebas, romelic 
exebodaT iukosis yofil menejerebsa da iukosis qonebas. 
sasamarTloebis xsenebuli daskvnebi albaT yvelaze Zlieri 
argumentebia imisaTvis, rom ganmcxadebelma gaamyaros konvenciis me-18 
muxlTan dakavSirebuli Tavisi pretenziebi. Tumca xsenebuli 
sasamarTloebis winaSe wardgenili mtkicebulebebi da samarTlebrivi 
argumentebi, SesaZloa gansxvavebuli iyos strasburgis sasamarTlos 
winaSe warmodgenili argumentebisagan, sasamarTlo imeorebs, rom mis 
mier me-18 muxlis darRvevasTan dakavSirebuli mtkicebis standarti 
Zalian maRalia da SesaZlebelia gansxvavdebodes erovnuli doneze 
gamoyenebuli standartisagan. sasamarTlo uSvebs, rom ganmcxadeblis 
saqme SesaZloa warmoSobdes garkveul eWvs xelisuflebis organoebis 
realur miznebTan dakavSirebiT da rom eWvis done SesaZloa sakmarisi 
iyos erovnuli sasamarTloebisaTvis, raTa maT uari ganacxadon 
eqstradiciaze, uaryon samarTlebrivi daxmarebis moTxovna sxva 
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saxelmwifosagan, gamoscen ruseTis mTavrobis interesebis 
sawinaaRmdego sasamarTlo gadawyvetilebebi, gaecaT materialuri 
zianis anazRaureba da sxv. Tumca xsenebuli sakmarisi ar aris 
strasburgis sasamarTlosaTvis, raTa daaskvnas, rom mopasuxe 
saxelmwifos yvela samarTlebrivi meqanizmi winamdebare saqmeSi ab intio 
arasaTanado mizniT iyo gamoyenebuli, rom dasawyisidan damTavrebamde 
xelisuflebis organoebi moqmedebdnen arakeTilsindisierad da 
aSkarad ugulebelyofdnen konvencias. xsenebuli Zalian seriozuli 
pretenziaa, romelic moiTxovs ueWvel da pirdapir mtkicebulebebs. 
aseTi saxis mtkicebulebebi zemoxsenebuli Gusinskiy-s saqmisagan 
gansxvavebiT ar moipoveba winamdebare saqmeSi.

261. xsenebul garemoebebSi, sasamarTlo adgens, rom winamdebare saqmeSi 
adgili hqonda me-18 muxlis darRvevas.

IX.konvenciis 41-e da 46-e muxlebis gamoyeneba

IX. konvenciis 41-e da 46-e muxlebis gamoyeneba

1.  konvenciis 41-e muxlis Tanaxmad:

“Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTali 
darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian 
dakmayofilebas miakuTvnebs.”

konvenciis 46-e muxlis Tanaxmad:

1. maRali xelSemkvreli mxareebi kisruloben valdebulebas, daemorCilon 
sasamarTlos saboloo ganCinebas nebismier saqmeze, romlis mxareebic isini 
arian.

2. sasamarTlos saboloo ganCineba gadaecema ministrTa komitets, romelic 
zedamxedvelobs mis aRsrulebas

a. ziani

263. ganmcxadebeli ar moiTxovda raime saxis materialuri zianis 
anazRaurebas, Tumca misi sityvebiT, misi materialuri danakargebi, rac 
Sedegad moyva mis winaaRmdeg sisxlis samarTalwarmoebis aRZvras 
Zalian mniSvnelovani iyo. rac Seexeba moralur zians, ganmcxadebeli 
moiTxovda 10 000 evros, romelsac igi uwodebda rogorc “aSkarad 
mokZalebul” pretenzias. mTavroba irwmuneboda, rom xsenebuli 
moTxovnac ki gadaWarbebuli iyo da, rom Tuki sasamarTlo daadgenda 
konvenciis raime saxis darRvevas, Tavad am darRvevis dadgenac ki 
sakmarisi iqneboda.

264. sasamarTlo adgens, rom man winamdebare saqmeSi daadgina 
konvenciis me-3 da me-5 muxlis ramodenime darRveva. xsenebulma 
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darRvevebma gamoiwvia misi garkveuli stresi da daTrgunva, romlis 
kompensirebac ar SeiZleba moxdes mxolod darRvevis aRiarebiT. 
sasamarTlom moaxdina ra Sefaseba Tanasworobis safuZvleze, man 
ganmcxadebels mianiWa moTxovnili Tanxa 10 000 evros odenobiT 
samarTliani dakmayofilebisaTvis, plius nebismieri gadasaxadi, 
romliTac SeiZleba daibegros ganmcxadeblis mier misaRebi Tanxa.

b. xarjebi da gaweuli danaxarjebi

265. ganmcxadebeli moiTxovda 14 543 evros xarjebisa da gaweuli 
danaxarjebisaTvis, romelTa gaRebac mas mouxda samarTalwarmoebaSi 
misi erT erTi advokatis q-ni moskalenkos monawileobasTan 
dakavSirebiT. ganmcxadebelma warmoadgina SeTanxmebis asli 
ganmcxadeblis cols, q-n xodorkovskaiasa da q-n moskalenkos Soris, 
romelic exeboda ganmcxadeblis interesebis warmodgenas evropuli 
sasamarTlos winaSe iseve rogorc ramodenime qviTari, romelic 
mowmobda q-ni moskalenkosaTvis xelSekrulebiT gaTvaliswinebuli 
Sesabamisi Tanxebis gadaxdas. q-ni moskalenkosaTvis ganmcxadeblis 
mier, gaweuli momsaxurebisaTvis gadasaxdeli Tanxa Seadgenda 500000 
rusul rubls (rac xelSekrulebis dadebis droisaTvis utoldeboda 
14543 evros).

266. mTavroba acxadebda, rom ganmcxadeblis mier moTxovnili Tanxebi 
dausabuTebeli iyo.

267. ganmcxadeblis mier warmodgenili dokumentebis gaTvaliswinebiT, 
romlebic exeboda konvenciasTan dakavSirebul sakiTxebs, iseve 
rogorc sasamarTlos mier am saqmesTan dakavSirebiT ganxorcielebul 
samarTalwarmoebas, sasamarTlo adgens, rom ganmcxadeblis mier 
moTxovnili Tanxebi maTi odenobidan gamomdinare gaRebul iyo 
gonivrulad. aseT garemoebebSi sasamarTlo Tvlis gonivrulad, rom 
ganmcxadebels srulad mianiWos moTxovnili Tanxa xarjebisa da 
gaweuli danaxarjebisaTvis, romlebic man gaiRo samarTlebrivi 
warmomadgenlis daxmarebisaTvis, saxeldobr ki 14 543 evro, plius 
nebismieri gadasaxadi, romliTac SeiZleba daibegros ganmcxadebeli.

g. sauravi

268. sasamarTlo Sesaferisad Tvlis, rom sauravi ganisazRvros evropis 
centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis 3%.

d. konkretuli individualuri RonisZiebebi

269. konvenciis 46-e muxlTan dakavSirebuli sasamarTlos 
precedentuli samarTlis Sesabamisad, ganmcxadebelma dasasruls 
moiTxova sasamarTlosagan, raTa mas mieTiTebina ruseTis 
mTavrobisaTvis garkveuli individualuri RonisZiebebi, rogorc es 
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sasamarTlom ganaxorciela ramodenime adre ganxilul saqmeSi. kerZod, 
ganmcxadebelma TxovniT mimarTa sasamarTlos, raTa mas moewodebina 
mTavrobisaTvis imis uzrunvelyofa rom ganmcxadebeli ar yofiliyo 
moTavsebuli galiaSi Semdgomi samarTalwarmoebis ganmavlobaSi da 
rom saerTaSoriso damkvirveblebs miscemodaT ufleba moenaxulebinaT 
ganmcxadebeli cixeSi, xolo saWiroebis SemTxvevaSi ki gamoeZiebinaT 
misi patimrobis pirobebi. mTavrobas ar gaukeTebia xsenebultan 
dakavSirebiT raime konkretuli komentari.

270. xsenebulTan mimarTebaSi sasamarTlo imeorebs, rom misi 
gadawyvetilebebi ZiriTadad deklaraciuli xasiaTisaa da rom 
zogadad swored saxelmwifos prerogativas Seadgens airCios da 
evropis sabWos ministrTa komitetis zedamxedvelobas dauqvemdebaros 
is saSualebebi, romelsac igi ganaxorcielebs erovnul doneze 
konvenciis 46-e muxliT dakisrebuli valdebulebebis Sesasruleblad. 
sasamarTlo gansaxorcielebel RonisZiebebs mxolod gamonaklis 
SemTxvevebSi uTiTebs magaliTad, rodesac mas surs, rom bolo moeRos 
sistemur problemas rogorc es moxda saqmeSi Broniowski v. Poland [GC] 
(no. 31443/96, § 194, ECHR 2004-V) an bolo mouRos gangrZobad situacias, 
rogorc es moxda saqmeSi Hasan and Eylem Zengin v. Turkey (no. 1448/04, § 84, 
ECHR 2007-XI; ix. aseve L. v. Lithuania, no. 27527/03, § 74, ECHR 2007-X). sxva 
gamonaklis SemTxvevebSi dadgenili darRvevis xasiaTi SeiZleba 
imgvari iyos, rom ar tovebdes gansaxorcielebeli RonisZiebebs Soris 
arCevanis gakeTebis uflebas da xsenebulTan dakavSirebiT 
sasamarTlom SesaZloa gadawyvitos mxolod erTi aseTis RonisZiebis 
miTiTeba (ix. Assanidze - is zemoxsenebuli saqme; ix. aseve Abbasov 
v. Azerbaijan, no. 24271/05, §§ 35 et seq., 2008 wlis 17 ianvari, da Aleksanyan 
v Russia, no. 46468/06, § 240, 2008 wlis 22 dekemberi). da bolos, garkveul 
situaciebSi sasamarTlom mopasuxe mTavrobas miuTiTa, Tu rogor 
SeeZlo mas ganmcxadeblis saqmeSi dadgenili darRvevas gamosworeba, 
magaliTad im samarTalwarmoebis ganaxlebiT, romelic fundamenturad 
arasamarTlianad Catarda (Maksimov v. Azerbaijan, no. 38228/05, § 46, 2009 wlis 
8 oqtomberi) an ganmcxadeblis sapensio uflebebis konkretul sapensio 
fondSi gadamisamarTeba (Karanović v. Bosnia and Herzegovina, no. 39462/03, §§ 28 
et seq., 2007 wlis 20 noemberi).

271. winamdebare saqmesTan dakavSirebiT, sasamarTlo Tvlis, rom 
ganmcxadeblis moTxovna konkretuli RonisZiebebis ganxorcielebasTan 
dakavSirebiT, ar miekuTvneba arc erT zemoxsenebul kategorias. 
ganmcxadebeli ar sTxovda sasamarTlos mTavrobisaTvis imis 
miTiTebas, Tu rogor SeiZleboda gamosworebuliyo warsulSi 
momxdari darRvevebi, aramed sTxovda sasamarTlos, rom aRekveTa 
analogiuri tipis samomavlo darRvevebi. Tumca, sasamarTlos 
uwinaresi rolia faqtebis ganxilva da ara samomavlo varaudebi, 
gansakuTrebiT Tuki samomavlo varaudebi damokidebuli iqneba mraval 
faqtorze da Sesabamisad spekulaciuri iqneba. sasamarTlo Tvlis, rom 
winamdebare saqmis garemoebebi gansxvavdeba zemoxsenebuli Broniowski, 
Hasan and Eylem Zengin an Aleksanyan-is saqmeebisagan. sasamarTlo Tvlis rom 
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winamdebare saqmeSi ar arsebobs mopasuxe mTavrobisaTvis konvenciis 
46-e muxlis Sesabamisad konkretuli RonisZiebebis miTiTebis 
saWiroeba, garda im RonisZiebisa, romelic exeba samarTliani 
dakmayofilebis saxiT mikuTvnebuli Tanxis gadaxdas. xsenebuli 
RonisZiebebis gansazRvris prerogativa im arsebiTi darRvevebis 
paralelurad, romelic sasamarTlom gamoavlina winamdebare saqmeSi, 
rCeba ministrTa komitetis diskreciaSi.

xsenebuli mizezebidan gamomdinare, sasamarTlo erTxmad

1. adgens, rom dairRva konvenciis me-3 muxli patimrobis im 
pirobebis gamo, romelSic ganmcxadebeli imyofeboda IZ-77/1 
izolatorSi 2003 wlis 25 oqtombridan 27 oqtombramde;

2. adgens, rom dairRva konvenciis me-3 muxli patimrobis im 
pirobebis gamo, romelSic ganmcxadebeli imyofeboda IZ-99/1 2003 
wlis 27 oqtombridan 2005 wlis 8 agvistomde;

3. adgens, rom dairRva konvenciis me-3 muxli patimrobis im 
pirobebis gamo, romelSic ganmcxadebeli imyofeboda IZ-77/1 2005 
wlis 8 agvistodan 2005 wlis 9 oqtombramde

4. adgens, rom dairRva konvenciis me-3 muxli sasamarTlo 
samarTalwarmoebis ganmavlobaSi sasasamarTlo darbazSi 
arsebuli pirobebis gamo;

5. adgens, rom dairRva konvenciis me-5 muxlis 1(b) 
punqtiganmcxadeblis 2003 wlis 25 oqtombers ganmcxadeblis 
novosibirskSi dakavebis gamo;

6. adgens, rom ar darRveula konvenciis me-5 muxlis 1(g) punqti;

7. adgens, rom dairRva konvenciis me-5 muxlis me-3 punqti imis gamo, 
rom ganmcxadeblis gangrZobadi patimroba ar iyo gamarTlebuli 
mniSvnelovani mizezebiT, romlebic gadawonidnen Tavisuflebis 
prezumpcias;

8. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti im 
proceduris gamo, romlis Sedegadac ganmcxadebels patimroba 
Seefarda 2003 wlis 25 oqtombers;

9. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti im 
proceduris gamo, romliTac gagrZelda ganmcxadeblis patimroba 
2003 wlis 22-23 dekembers;

10. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti im 
proceduris gamo, romlis Sedegadac gagrZelda ganmcxadeblis 
patimroba 2004 wlis 20 maiss;
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11. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti im 
proceduris gamo, romlis Sedegadac gagrZelda ganmcxadeblis 
patimroba 2004 wlis 8 ivniss;

12. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti im 
proceduris gamo, romlis Sedegadac gagrZelda ganmcxadeblis 
patimroba 2004 wlis 16 ivniss;

13. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti 2003 wlis 
25 oqtombers da 23 dekembers ganxorcielebuli patimrobis 
brZanebebis gadasinjvis siswrafis gamo;

14. adgens, rom dairRva konvenciis me-5 muxlis me-4 punqti 2004 wlis 
19 marts ganxorcielebuli patimrobis brZanebebis gadasinjvis 
siswrafis gamo;

15. adgens, rom ar dairRva konvenciis me-18 muxli;

16. adgens

a) rom mopasuxe saxelmwifom im momentidan 3 Tvis vadaSi, rodesac 
winamdebare gadawyvetileba saboloo gaxdeba konvenciis 44-e 
muxlis me-2 punqtis Sesabamisad, ganmcxadebels, gadaxdis 
dRisaTvis arsebuli kursiT rusul rublebSi, unda gadauxados 
Semdegi Tanxebi;

(i) moraluri zianisaTvis 10 000 evro (aTi aTasi evro) plius 
nebismieri gadasaxadi, romliTac SeiZleba daibegros xsenebuli 
Tanxa;

(ii) xarjebisa da gaweuli danaxarjebisaTvis 14 543 evro (ToTxmeti 
aTas xuTas ormocdaerTi evro) plius nebismieri gadasaxadi, 
romliTac SeiZleba daibegros xsenebuli Tanxa;

b) rom zemoxsenebuli 3 Tviani vadis gasvlis Semdgom gadaxdis dRemde 
sauravi unda iqnes gadaxdili im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, 
romelsac unda daematos sam procentiani ganakveTi

17. uaryofs ganmcxadeblis moTxovnas konvenciis 46-e muxlis 
Sesabamisad saxelmwifosaTvis konkretuli RonisZiebebis 
miTiTebasTan dakavSirebiT;

Sesrulebulia inglisur da frangul enebze, da gacxadebulia 
werilobiTi saxiT 2011 wlis 31 maiss sasamarTlos reglamentis 77-e 
muxlis me-2 da me-3 punqtebis Sesabamisad

soren nilseni xristos rozakisi
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