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saqme bakero ernandesi da sxvebi espaneTis winaaRmdeg ganixila adamianis 

uflebaTa dacvis evropulma sasamarTlom (mesame seqcia), romelic Seikriba 

erT palatad da Sedgeboda Semdegi mosamarTleebisagan :
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da santiago kesada, sasamarTlo mdivani,

2010 wlis 12 oqtobers saTaTbiro palatam, ganixila da am dRisaTvis 

daadgina Semdegi :

Pprocedura

1. saqmes safuZvlad udevs espaneTis samefos winaaRmdeg mimarTuli sami 

sarCeli, romlis xuTma moqalaqem (« mosarCeleebi »), batonebma anxel 

bakero ernandesma, enrike dorado bilalobosma da felipe baio 

lealma (sarCeli #1883/03), enrike rodriges galindom (sarCeli # 

2723/03) da xose xulian elgoriaga goieneSma (sarCeli # 4058/03), 

mimarTes sasamarTlos, Sesabamisad 2003 wlis 14 da 22 ianvars, 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 

(« konvencia ») 34-e muxlis safuZvelze.

2. Ppirvel sami mosarCeles (sarCeli #1883/03) warmoadgens advokati 

argote alarkoni madrididan. meoTxe mosarCels warmoadens advokati 

fuster-fabra torelasi barselonadan. mexuTe mosarCeles (sarCeli # 

4058/03) interesebs ki icavs f.-x. lozano montalbo, advokati 

madrididan. espaneTis mTavrobas (« mTavroba ») ki warmoadgens batoni 

i. blasko lozano, iusticiis saministros adamianis uflebaTa dacvis 

iuridiuli samsaxuris ufrosi.

3. mosarCeleebi Tvlian rom arian, miukerZoebeli sasamarTlos winaSe 

samarTliani procesis uflebis darRvevis msxverplni, xelyofil iqna 

udanaSaulobis prezumfcia da dacvis ufleba.

4. 2007 wlis 2 maiss, mexuTe seqciam gadawyvita maTi sarCelebis 

gaerTianeba (reglamentis 42-e muxli, §1) da mTavrobas gadasca 

braldebis muxlebi romlebic exeboda sasamarTlo proceduris 



mikerZoebulobas, udanaSaulobis prezumfcias da dacvis uflebebs da 

uari ganacxada braldebis danarCeni muxlebis warmoebaSi miRebaze.

5. 2008 wlis 1 Tebervals, evrosasamarTlom Secvala Tavisi seqciebis 

Semadgenloba (reglamentis 25-e muxli). amagvarad, winamdebare sarCeli 

gadaeca ganaxlebul mesame seqcias (52-e muxli, §1).

6. 2008 wlis 9 dekembers, saqmis warmoebaSi miRebaze saboloo 

gadawyvetilebiT, mesame seqciam ar miiRo warmoebaSi mosarCeleTa 

braldebis is muxlebi romlebic exeboda Sida iurisdiqciebis 

miukerZoeblobisa da damoukideblobis ararsebobas. danarCen 

braldebis muxlebTan dakavSirebiT ki saqme miRebul iqna warmoebaSi.

7. rogorc mosarCeleebma, ise mTavrobam waradgines damatebiTi 

werilobiTi mosazrebebi da SeniSvnebi (reglamentis 59-e muxli, §1).

saqmis faqtobrivi mxare

I mocemuli saqmis garemoebani

8. batonebi anxel bakero ernandesi, enrike dorado bilalobosi da 

felipe baio leali (sarCeli #1883/03), SemdgomSi moxseniebulni 

rogorc pirveli, meore da mesame mosarCeleebi, arian espaneTis 

moqalaqeebi da Sesabamisad daibadnen 1951, 1957 da 1960 wels. Ffaqtebis 

mimdinareobis dros isini iyvnen samoqalaqo gvardiis ufrosi-

leitenanti, serJanti da kaprali. Mmesame mosarCele pensiaSi gavida 

vadamde, 1987 wels, qmeduunarobis gamo.

9. meoTxe mosarCele, b-ni enrike rodriges galindo (sarCeli # 2723/03), 

daibada 1939 wels. Ffaqtebis moxdenis dros, igi iyo samoqalaqo 

gvardiis generali.

10. mexuTe mosarCele, b-ni xose xulian elgoriaga goieneSi (sarCeli # 

4058/03) daibada 1948 wels. 1982-1987 wlebSi iyo gipuskoas samoqalaqo 

gubernatori da 1987-1989 wlebSi ki, baskeTis regionis avtonomiur 

komitetSi mTavrobis warmomadgeneli.

a. Msaqmis istoria

11. 1985 wlis 20 ianvars, busoSi (alikante), napovni iqna ori gvami, 

romlebic gadaeca alikantes municipalur sasaflaos.

12. 10 wlis Semdeg, 1995 wlis 15 marts, Tavisuflebis antiteroristul 

organizaciaze (SemdgomSi moixsenieba rogorc « Tao ») presaSi 

gamoCenili informaciis Sedegad, sasamarTlo policiam saswrafod 

Caatara gamoZieba, ris Semdeg moxda am ori gvamis identifikacia ; 

dadginda rom eseni iyvnen 1983 wlis oqtomberSi daRupulebi x.a.l. da 

x.i.s., romlebic iTvlebodnen ETA-s (baskebis teroristuli 

organizacia) wevrebad.



b. mosarCeleebis winaaRmdeg gamoZiebis warmoeba da maTi sasamarTloSi 

wardgena.

13. 1995 wels, Audiencia Nacional1- is mosamarTlem aRZra sisxlis samarTlis 

saqme (dosie #15/1995) xuTi mosarCeles da advokat x. argote alarkonis 

(SemdgomSi moxseniebuli rogorc « adv. a.a. ») romelic warmoadgenda pirvel 

sam mosarCeles. (da romelic maT warmoadgens evrosasamarTlos winaSe 

winamdebare saqmeSi) da b-n beras (ix.Vera Fernandez-Huidobro c. Espagne, #74181/01, 

2010 wlis 6 ianvari) winaaRmdeg, mkvlelobisa da pirTa ukanono patimrobaSi 

ayvanisaTvis,, SeiaraRebuli band-formirebis wevrobis, Zaladobis, daWrisa da 

wamebisaTvis.

14. 1995 wlis 7 seqtembers, mexuTe mosarCele b-ni elgoriaga, advokatis 

gareSe, nebayoflobiT gamocxadda gamomZieblis winaSe. rogorc mowmem, misca 

Cveneba da ganacxada rom Tavad da pirveli oTxi mosarCele udanaSauloebi 

iyvnen.

15. 1995 wlis 18 dekembers, mesame mosarCelem, rogorc braldebulma, 

xelaxali gancxadeba gaakeTa da gaimeora rom udanaSaulo iyo sxva 

mosarCeleebis msgavsad.

16. 1996 wlis 25 aprils, mosamarTlem prokuraturisgan da sxva bralmdebeli 

mxareebisgan miiRo mravali mtkicebuleba, kerZod ki mowmeTa Cvenebebi, 

dapirispirebis Sedegad miRebuli Cvenebebi da sxva dokumentebi.

17. 1996 wlis 9 maiss, mexuTe mosarCele dasaxelda braldebulad mowme l.s.-

Tan dapirispirebis Sedegad.

18. 1996 wlis 20 maiss, miRebul iqna axali mtkicebulebebi. imave dRes 

miRebuli gadawyvetilebiT, Audiencia Nacional-is mosamarTlem oficialurad 

wauyena brali da droebiT patimrobaSi aiyvana meore da mesame mosarCeleebi 

ukanono dapatimrebze, wamebisa da mkvlelobisaTvis. bralis wayenebisas, 

mosamarTlem mxedvelobaSi miiRo sxvadasxva mowmeTa pirdapiri Cvenebebi, 

zogierTi mowmis mier mosmenili saubari mosarCeleebs Soris, kerZod ki # 

2345 daculi mowmes da l.s. Cvenebebi. mesame mosarCelem, kanonier 

warmomadgenlad airCia advokati, romelic mas evrosasamarTlos winaSe 

warmoadgens.

19. 1996 wlis 27 maiss, prokuroris TxovniT, mosamarTlem brali wauyena 

advokat a.a.-s misi klientebisaTvis wayenebuli danaSaulebebis dafarvisaTvis. 

imave dRes, meoTxe mosarCeles, b-n rodrigo galindos brali waeyena ukanono 

dapatimrebaze, wamebasa da mkvlelobisaTvis.

1 espaneTis sasamarTlo, romelic Seiqmna 1976 wels da misi kompetencia vrceldeba 
espaneTis mTel teritoriaze. igi ganixilavs erovnuli da saerTaSoriso 
TvalsazrisiT mniSvnelovan sisxlis samarTlis saqmeebs (mag. terorzmi, 
organizebuli danaSauli. . .). misi gadawyvetilebebis gauqmeba SeuZlia espaneTis 
uzenaes sasamarTlos.



20. 1996 wlis 20 ivnisis gadawyvetilebiT, mosamarTlem, iaraRs ukanono 

tarebisa, wamebisa da mkvlelobisaTvis, brali wauyena mexuTe mosarCeles da 

b_n beras, danaSaulobebis dafarvisaTvis, romelic imxanad Sinagan saqmeTa 

saministroSi uSiSroebis saxelmwifo mdivani iyo. mosamarTlis 

gadawyvetileba detalurad moicavda qvemoT moyvanil faqtebs : 1983 wlis 16 

oqtombers, meore da mesame mosarCeleebma, samoqalaqo gvardiis agentebma 

daakaves x.a.l. da x.i.z. safrangeTis samxreTSi da ZaliT waiyvanes espaneTSi. 

isini amis Taobaze atyobineben meoTxe mosarCeles, romelmac brZana 

patimrebis gadayvana la kumbres (La Cumbre) sasaxleSi san-sebastianoSi, sadac 

moxda maTi mkacrad dakiTxva, maT scemdnen da awamebdnen ramdenime dRis 

ganmavlobaSi informaciis mosapoveblad ETA-s teroristuli organizaciis 

wevrebsa da daaxloebul pirebze da aseve maT dasasjelad, am organizaciis 

mier Cadenili Zaladobrivi aqtebis gamo samoqalaqo gvardiis wevrebisa da 

saxelmwifo uSiSroebis sxva organoebisa da Zalebis mimarT. roca naxes 

wamebisagan ra mdgomareobaSi aRmoCndnen dakavebulebi, meoTxe mosarCelem, 

samoqalaqo gvardis generalma, brZana maTi alikanteSi gadayvana da mokvla. 

es gadawyvetileba Seityo mexuTe mosarCelem, guipuskoas samoqalaqo 

gubernatorma, romelsac araferi uRonia am gegmebis SesaCereblad. 

daudgenel dRes, meore da mesame mosarCelem sxva piris daxmarebiT, 

dakavebulebi waiyvanes buso-Si (alikante), gaaSiSvles da daawvines miwaze 

savaraudod winaswar i ormos win ; Semdeg, meore mosarCelem maT TavSi sami 

tyvia daaxala. Mmas Semdeg rac sxeulebi TxrilSi Cayares, meore da mesame 

mosarCelem daayares 50 kg-mde kiri maTi gvamebis gasaqrobad. meoTxe da 

mexuTe mosarCeleebs es ambavi dauyovnebliv euwyaT, da mkvlelobebze 

pasuxismgebloba aiRo Tao-m alikantes radioSi Sesuli satelefono zaris 

meSveobiT, 1984 wlis 21 ianvars. EerTi wlis Semdeg, sxeulis narCenebi 

aRmoCenil iqna danaSaulis Cadenis adgilas da maTi identifikacia moxda 

mxolod 1995 wels.

21. 1996 wlis 20 ivnisis gadawyvetilebiT, mosamarTlem gadawyvita SeezRuda 

sapatimroSi myofi meore da mesame mosarCeleebTan vizitebi.

22. 1996 wlis 24 ivnisis aramotivirebuli gadawyvetilebiT, mosamarTlem 

nawilobriv miiRo mosarCeleebis mier wardgenili mtkicebulebebi da 

moiTxova rom dacvis mowmeTa CvenebebTan dakavSirebiT, misTvis winaswar 

gadaecaT dasasmeli kiTxvebis nusxa.

23. mesame mosarCeles awuxebda fsiqikuri problemebi, rac gamoixateboda 

Tavis mokvlis araerTgzis mcdelobiT (igi Seecada Tavis mokvlas da 

mucelSi daixala tyvia), #1 mTavarma sagamoZiebo mosamarTlem, mesame 

mosarCeles, misive TxovniT, 1997 wlis 8 agvistos, neba daerTo Cveneba 

daxurul kars miRma mieca. es zoma erT TveSi gauqmebul iqna.

24. 1997 wlis 12 agvistos, mesame mosarCelem, romelsac advokati a.l.m. icavda, 

misca nebayoflobiTi Cveneba. Mman ganacxada rom aqamde gaCumeba arCia 

general rodrige galindosadmi (meoTxe mosarCele) loialurobis gamo da 

aseve im pirebis gamo romlebsac megobrebad miiCnevda ; aseve ar surda 

Cveneba mieca ierarqiulad zemmdgomi pirebis winaaRmdeg. Mman miuTiTa rom 



pirveli, meoTxe da mexuTe mosarCeleebi imyofebodnen la kumbres (La Cumbre) 
sasaxleSi da rom generali rodriges galindo iq instruqciebs iZleoda. igi 

irwmuneboda rom TviTon da meore mosarCele am saqmeSi gantevebis vacebi 

iyvnen da rom meoTxe mosarCele, cxadia, icavda (xels afarebda) Sinagan 

saqmeTa saministros maRal Tanamdebobaze myof erT pirovnebas.

25. 1997 wlis 19 agvistos, mesame mosarCelem, romelsac axlda Tavisi 

advokati a.l.m., isev daxurul kars miRma, mosamarTles warudgina zogierT 

mosarCeleebs Soris Semdgari saubrebis xmovani Canaweri, kerZod ki saubaria 

masze da b-n dorado-ze, romlebic imyofebodnen sapatimroSi da x.t.-sa da 

pirveli mosarCele, b-ni bakeroze, romlebmac isini moinaxules, aRniSnul 

saqmesTan dakavSirebiT. Mmesame mosarCelem upasuxa am Canawerze dasmul 

kiTxvebs. Aam Cvenebis dros, man daazusta rom mexuTe mosarCele la kumbre-s 

sasaxleSi imyofeboda, rodesac man da misma kolegebma miiRes brZaneba 

pirveli mosarCelesgan rom daewyoT x.a.l.-isa da x.i.s-s dakiTxvebi. Ees 

ukanasknelni maSin narkotikebis zemoqmedebis qveS imyofebodnen da eZinaT 

erT qveSagebze, sabnis qveS. mosarCeleebs aranairi narkotiki aRar miuciaT 

dakavebulebisTvis zedized sami dRis ganmavlobaSi, yvelas erTnairi sadili 

hqonda miRebuli, romlebic momzadebuli iyo axal samzareuloSi da ufro 

Tanamedroved iyo aRWurvili, vidre pirveli sarTulis samzareulo. Mmesame 

mosarCelem aRniSna rom misi varaudiT la kumbres sasaxleSi telefoni iyo, 

magram misTvis da misi kolegebisTvis aravis daurekia, yvela saxis 

komunikacia xorcieldeboda pirveli mosarCeles SuamavlobiT. man aseve 

aRniSna rom dakiTxes dakavebulebi da Tan daazusta dakiTxvis saaTebi da 

sasaxlis is oTaxebi, sadac faqtebs hqonda adgili. man agreTve dasZina, rom 

meoTxe mosarCele pirvel Rames adgilze imyofeboda.D bolos ki ganacxada 

rom advokatma a.a.-m meore mosarCeles uTxra [SabaT dRes], rom sanerviulo 

araferi iyo, radgan mesame mosarCeles SeiZleboda xelaxla gaemeorebina 

Tavisi gancxadebebi (bralmdebeli) saqmis mosmenis dRes.

26. mesame mosarCele kidev iqna mosmenili 1997 wlis 21 da 26 agvistos., 

advokatis (da es iyo advokati a.l.m. da ara advokati a.a.) da prokuraturis 

warmomadgenlis TandaswrebiT. Mman ganaxcada rom meoTxe mosarCeles 

mosTxova daefara igi da meore mosarCele da emxila namdvili 

pasuximgeblebi, romlebic maRal Tanamdebobebze imyofebodnen da romlebmac 

gasces instruqciebi. maSin, meoTxe mosarCele TiTqosda dapirebia 

Sewyalebasa da fuls rom ojaxebTan erTad sazRvargareT wasuliyvnen 

sacxovreblad. mTavrobis wevrebsac daurwmunebiaT rom SeeZloT hqonodaT 

Sewyalebis imedi. Mmesame mosarCelem miuTiTa rom xedavda interesTa 

konfliqts, erTis mxriv meoTxe da mexuTe mosarCeles dacvasa da b-n beras 

Soris, meores mxriv ki meore mosarCeles dacvasa da mis dacvas Soris. man 

ganmarta rom meore mosarCeles eSinoda Cveneba mieca ierarqiulad zemdgomi 

xelmZRvanelobis winaaRmdeg. aseve aRniSna rom imyofeboda zewolis qveS da 

daamata rom cixeSi, misi fizikuri mdgomareoba yovel saaTs kontroldeboda 

da meoTxe mosarCeles garda ar dakontaqtebia arcerT maRalCinosans ; ase 

rom, sanam TviTon da meore mosarCele ar alaparkdebodnen, « politikosebs 

aranairi problema ar SeeqmnebodaT ». man daadastura rom mexuTe mosarCelem, 



samoqalaqo gubernatorma, b-nma elgoriagam meoTxe mosarCeles, general 

rodriges galindos, ubrZana Tavis Tavze aeRo winamosamzadebeli operaciebi, 

raTa vinme gareSe pirs Caedina teroristuli aqtebi ori baskuri gazeTis 

winaaRmdeg, rasac adgili ar hqonia da aseve, mexuTe mosarCeles daavala 

megobari senatoris mkvlelis TvalTvali. man aseve aRniSna rom meoTxe 

mosarCelem, romelmac, gamonaklisis saxiT, ganumarta x.a.l.-sa da x.i.s.-s 

dakiTxvis miznebi, kerZod ki im informaciis mosapoveblad, ris safuZvelzec 

SesaZlebeli gaxdeboda komandosebis ayvana ; aseve miuTiTa rom orive 

patimars koreqtulad epyrobodnen yovelgvari Zaladobisa da sastiki 

mopyrobis gareSe.

27. mxareebze warmoebul gamoZiebas grifiT saidumlo moixsna 1997 wlis 9 

seqtembers.

28. mesame mosarCeles, romelmac axali Cveneba misca 1997 wlis 18 seqtembers, 

SesTavazes dapirispireba pirvel mosarCelesTan, ufros leitenant 

bakerosTan, razec uari ganacxada. Mmesame mosarCelem Tavisi Cveneba ar 

Secvala, romlis mixedviTac saqmeSi gareuli iyo yvela mosarCele. pirvelma 

mosarCelem ganacxada rom ar surda daepirispirebinaT samoqalaqo gvardiis 

arcerT warmomadgenelTan.

29. 1997 wlis 24 oqtombers, mesame, mesame mosarCelem isev daadastura 1997 

wlis agvistoSi gakeTebuli gancxadebebi. Mam dRes, ganxorcielda 

dapirispireba komendant a.-sTan, romelmac uari ganacxada Tavis kolegasTan 

dapirispirebaze. Mmesame mosarCele, 1997 wlis gancxadebaSi, daJinebiT 

aRniSnavda, mxareTa advokatebis TandaswrebiT, rom a. aseve imyofeboda la 

kumbre-s sasaxleSi, saidanac gamoitana angariS-moxenebebis nawili.

30. 1997 wlis 29 oqtombers, gaTvaliswinebuli iyo axali dapirispireba mesame 

mosarCelesa da advokat a.a.-s Soris, mxareTa advokatebisa da prokuraturis 

TandaswrebiT.Aadvokatma a.a.-m uari ganaxada mosarCelesTan dapirispirebaze 

im motiviT rom misi klienti iyo. Tavis mxriv, mesame mosarCelem ganacxada, 

rom dapirispirebaze uaris veranair mizezs ver xedavda da daadastura rom 

Sinagan saqmeTa saministrosgan miiRo fuli, kerZod ki saxelmwifo 

mdivnisgan, b-n berasagan, raTa pilotaJis kursi gaevlo amerikis SeerTebul 

StatebSi. Ffuli aseve miiRo advokat a.a.-sagan kerZo klinikis xarjebis 

dasafarad, sadac mkurnalobas gadioda.

31. 1997 wlis 31 oqtombers Semowmda la kumbre-s sasaxle mxareTa 

advokatebisa da mesame mosarCeles TandaswrebiT, romelmac amasTan 

dakavSirebiT, yvela saxis ganmarteba misca da daadastura msxverplTa 

dakaveba da dakiTxvebi, iseve rogorc sxva mosarCeleebis yofna SenobaSi. 

Semdeg, imave pirebis TandaswrebiT, mowme l.s-m xelmeored moatara adgilebi, 

sadac faqtebs hqonda adgili.

32. 1997 wlis 5 noembers, uzenaesma sasamarTlom ar daakmayofila 

mosarCeleTa mier wardgenili sisxlis samarTlis saCivari mosamarTlis 

winaaRmdeg im motiviT rom saCivari realurad SeTxzuli iyo erTerTi 



saxalxo bralmdebelis TaRliTuri moqmedebebiT da mimarTuli iyo 

mosamarTlis CamosaSoreblad mocemuli saqmidan.

33. 1997 wlis 18 noembers, erTerTi axali dapirispirebis dros damnaSave h.s.-

sTan, mesame mosarCelem daadastura 1997 wlis agvistos micemuli Cvenebebi. 

s.-m, Tavis mxriv ganacxada, rom ar surda kolegasTan dapirispireba. mxareTa 

advokatebi am faqts eswrebodnen. Aaseve SeTavazebul iqna dapirispirebebi 

sxva mowmeebTan.

34. mosamarTlem moismina mravali mowmis gancxadeba. kerZod, 1998 wlis 12 

marts, Sedga dapirispireba, mxareTa advokatebisa da prokuraturis 

TandaswrebiT, mowme x.t.-sa da mesame mosarCele b-n baios Soris im saubarTan 

dakavSirebiT romelic x.t.-sa da pirvel mosarCeles hqondaT meore da mesame 

mosarCeleebTan, b-n doradosTan da b-n baiosTan (ix. zemoT §25), rodesac 

isini maT mosanaxuleblad sapatimroSi mividnen. Mmesame mosarCelem 

daadastura rom am saubris dros, x.t.-s Tan axlda pirveli mosarCele da 

romelmac, meore mosarCeles Tvalwin, Caiwera saubari. man ucvlelad datova 

1997 wlis agvistos Cvenebebi da gaimeora rom es saubari Sedga 1997 wlis 3 

aprils. x.t.-m ganacxada rom Canaweri gayalbebuli iyo. erTmaneTTan 

mimarTebaSi gamoCenili agresiulobis gamo, mosamarTlem Sewyvita 

dapirispireba.

35. 1998 wlis 18 marts, mosamarTlem SeiraRebuli organizaciis wevrobaze, 

brali wauyena yvela mosarCeles da maT Soris ufros-leitenant bakeros, 

romelsac manamde brali wayenebuli ar hqonda. amis gamo, mexuTe mosarCeles 

pirvelad moeTxova, rogorc braldebuls gamocxadeba da Cvenebis micema. rac 

Seexeba pirvel mosarCeles, mas brali waeyena adamianebis ukanonod 

dapatimrebaSi, wamebisa da mkvlelobebisaTvis, magram droebiT patimrobaSi 

ar iyo ayvanili. ganaCenSi, mosamarTle miuTiTebda, rom pirveli, meoTxe da 

mexuTe mosarCeleebis (Sesabamisad, ufrosi leitenant, samoqalaqo gvardiis 

generali da guipuskoas samoqalaqo gubernatori) TandaswrebiT da 

TanxmobiT, mosarCeleebma, batonebma doradom da baiom, zemdgomi pirebis 

braZanebisa da instruqciebis safuZvelze, mkacrad dakiTxes x.a.l. da x.i.s., 

miayenes maT intensiuri fizikuri tkivilebi, awames informaciis 

mosapoveblad, rac maT saSualebas miscemdaT daepatimrebinaT EETA-s wevrebi 

da momxreebi. is aseve aRniSnavda, da rogorc es prokuraturis 

warmomadgenelmac SeniSna, mesame mosarCeles gancxadebebi, umeteswilad, 

SeiZleboda aRiarebuliyo rogorc namdvili, iqidan gamomdinare rom ra 

drosac es gancxadebebi gakeTda, isini ar Seesabameboda a.a.-s, misi advokatisa 

da amave saqmeSi misive Tanbraldebulis, gancxadebebs, aseve aRreuli iyo mis 

mier mowodebuli detalebi da informacia.

36. 1998 wlis 23, 24 da 25 marts Sedga meoTxe, mexuTe da pirveli mosarCeles 

winaswari Cvenebebis CamorTmeva (anu e.w. indagatoria2 sabraldebo ganaCenze). 

isini ar daeTanxmnen wayenebul braldebebs. mxareTa advokatebi eswrebodnen 

Cvenebis micemas da kiTxvebi ar dausvamT. rogorc prokuraturis 

2 Bbraldebulis mier gakeTebuli ganacxadi (gancxadeba) (esp.)



warmomadgenlebma, aseve yvela mosarCeles advokatebma mxari dauWires 

pirveli mosarCeles droebiT gaTavisuflebas TavdebiT.

37. 1998 wlis 26 marts, meore mosarCeles CamoerTva winaswari Cveneba. man 

ganacxada rom ar aRiarebda faqtebs, romelTa CadenaSic edeboda brali da 

gadasca dokumenti romlis safuZvelzec Tavs udanaSaulod acxadebda.

38. 1998 wlis 31 marts, maSin mesame ùmosarCeles, rodesac hospitalSi 

imyofeboda, CamoerTva winaswari Cveneba mis winaaRmdeg braleulobis 

damZimebasTan dakavSirebiT 1998 wlis 18 marts. mxareTa advokatebi iq 

imyofebodnen. mesame mosarCele irwmuneboda rom simarTle Tqva da aRar 

surda dumilis uflebis gamoyeneba. CvenebaAar Seucvlia, Tumca oqmze xelis 

moweraze uari ganacxada. 1998 wlis 21 aprils, man moiTxova axali Cvenebis 

micema. es Txovna upasuxod darCa.

39. 1998 wlis 22 aprilis aramotivirebuli gadawyvetilebiT, mosamarTlem 

ukuagdo mosarCeleebis Txovna ganexila zogierTi mtkicebuleba braldebis 

mowmeTa da im arqiteqtoris CvenebebTan dakavSirebiT, romelmac saremonto 

samuSaoebi Caatara La Cumbre-s sasaxlesa da aseve im mowmesTan mimarTebaSi, 

romelmac eqxpertiza gaukeTa braldebulebis qonebriv mdgomareobas. es 

gadawyvetileba gasaCivrda magram ar dakmayofilda.

40. gamoZiebis dasasruls, romelic daixura 1998 wlis 23 aprilis 

gadawyvetilebiT, saqme gansaxilvelad gadaigzavna Audiencia National-is sisxlis 

samarTlis saqmeebis ganmxilvel palataSi.

g. sasamarTlo procedura

41. mosarCeleebma moiTxoves 1998 wlis 23 aprilis gadawyvetilebis gauqmeba, 

razec uari eTqvaT.

42. 1998 wlis 29 seqtembers Sedgenil angariSSi, samxedro penitencialuri 

centris sanitaruli samasaxuris eqim-fsiqiatrma da mTavarma eqimma aRniSnes 

rom mesame mosrCele depresiul mdgomareobaSi imyofeboda, aReniSneboda 

TviTdazianebis kvali da TviTmkvlelobisadmi midrekileba.

43. 1999 wlis 26 martis gankargulebiT, Audiencia National –ma gasamarTlebis 

etapi gaxsnilad gamoacxada.

44. 1999 wlis 29 marts, mesame mosarCele, werilobiT, daubrunda gamoZiebis 

procesSi gakeTebul Cvenebas, romlis mixedviT brals sdebda sakuTar Tavsa 

da sxva pirebs. amjerad, igi sakuTari Tavisa da sxva braldebulebis 

udanaSaulobas amtkicebda.

45. 1999 wlis 20 maisis samedicino eqspertizaSi, samxedro penitencialuri 

centris eqimi-fsiqiatrma ganacxada, rom mesame mosarCeles, romelic am 

centrSi iyo moTavsebuli, aReniSneboda TviTdazianebis kvali, depresiuli, 

apaTiuri mdgomareoba da Tavis mokvlis riski. man dasva  Semdegi diagnozi: 



mZime da qronikuli bipolaruli, afeqturi darRvevebi, melanqoliis simptomi, 

maniakalur-depresiuli sindromi mZime da xSiri recidivebiT, post-travmuli 

stresis qronikuli gadaxriTi darRvevebi, sasowarkveTa, apaTia somatozuri 

niSnebiT da « SiSi rom aRar iyo sakuTari Tavis patroni ».

46. 1999 wlis 17 noembers, Audiencia National –ma miuReblad CaTvala 

mosarCeleebis, prokuraturisa da sxva bralmdebeli mxareebis mier 

wardgenili mtkicebulebebis garkveuli raodenoba, maTi usargeblobis an 

ganmeorebiTi xasiaTis gamo. Mmomdevno 19 noembers, da 13 dekembers, 

mosarCeleebma TavianTi uTanxmoeba gamoTqves am gadawyvetilebis gamo.

47. 1999 wlis 17 noembers, samedicino eqspertizam daadastura 20 maisis 

eqspertizis monacemebi. Ddadgenil iqna rom mesame mosarCele bevr 

medikaments iRebda, rom ufro depresiuli iyo da msubuqad apaTiuri da rom 

sWirdeboda fsiqiatriuli mkurnaloba. Aam TvalsazrisiT, aranairi nabiji ar 

gadadgmula. 1999 wlis 7 dekembers, meore angariS-moxsenebam daazusta ra 

saxis wamlebi (sul iyo aTiode) gamoewera mosarCeles.

48. saqmis ganxilva daiwyo 1999 wlis 13 dekembers. Tumca, imave dResve SeCerda 

mesame mosarCeles janmrTelobis mdgomareobis gamo. sxdomis Tav-rem yvela 

mxarisaTvis mosmena meore dRisaTvis gadado. Mmesame mosarCele samma 

sasamarTlo-samedicino eqspertma gasinja, prokuraturis moTxovniT. eqimebma 

daaskvnes, rom mesame mosarCeles arc fizikuri da arc fsiqikuri 

TvalsazrisiT ar SeeZlo procesze daswreba. mosarCele periodulad 

isinjeboda Audiencia National _is sasamarTlo-samedicino eqspertebis mier, 

rogorc es winaswar iyo SeTanxmebuli.

49. mosmenebi ganaxlda meore dRes da grZeldeboda mravali dRis 

ganmavlobaSi. mosarCeleebma moiTxoves, rom pirvel rigSi gamocxadebuliyo 

mesame mosarCele, magram prokuraturam gadawyvita ar Seecvala 

dakiTxvebisaTvis gaTvaliswinebuli ganrigi.

50. mosmenebSi, rogorc kerZo braldebis mxarem, monawileoba miiRes 

qalbatonebma f.a.s.-m da m.x.a.b.-m, msxverplTa mSoblebma, da saxalxo 

braldebis mxridan gamovida q. tolosas municipaliteti da asociacia 

wamebis winaaRmdeg. Mmogrovda asamde mowmis Cveneba.

51. mesame mosarCeles mier gakeTebuli sabraldebo gancxadebebi, wakiTxul 

iqna daxurul kars miRma Catarebul sxdomaze. Mman ganmarta rom es 

braldebani warmoTqva misi gaTavisuflebisa da Tavisi ojaxis gabednierebis 

mizniT. Mman uari ganacxada braldebis mxareTa mier dasmul kiTxvebze 

pasuxis gacemaze, magram upasuxa Tavisi advokatisa da sxva mosarCeleebis 

mier dasmul SekiTxvebs.

52. mesame mosarCele daikiTxa 1999 wlis 21 da 22 dekembers. saqmis mosmenisas 

da ganxilvisas sxvadasxva periodebSi, bolo sityvis uflebis gamoyenebiT, 

igi daubrunda gamoZiebis dros gakeTebul gancxadebebs da ganacxada rom 

cixeSi martoobam da mwuxarebam aiZula yalbi gancxadebebi gaekeTebina 

gamomZieblis winaSe, raTa gaTavisuflebuliyo droebiTi patimrobidan, 



romelic erT welze metxans gagrZelda. Mman miuTiTa rom 1997 wlis agvistos 

gancxadebebSi, mxolod da mxolod gaimeora gamoZiebis saqmeSi Sesuli 

braldebebi, romelzec xeli miuwvdeboda proceduris dawyebisTanave. man 

uari ganacxada prokuraturisa da braldebis sxva mxareebis mier dasmul 

kiTxvebze da mxolod Tavisi warmomadgenlisa da sxva mosarCeleebis 

warmomadgenlebis kiTxvebs upasuxa.

53. saqmis mosmena dasrulda 2000 wlis 30 marts.

54. 2000 wlis 26 aprils, Audiencia National-is sisxlis samarTlis palatam 

gamoitana ganaCeni saqmis arsebiT mxareze.

man yvela mosarCele damnaSaved cno, TiToeuli maTgani ori 

mkvlelobisaTvis da pirTa ukanono patimrobaSi ayvanisaTvis. Ppirvel 

mosarCeles miesaja 28 wliT Tavisuflebis aRkveTa TiToeuli 

mkvlelobisaTvis da 6 weli da 6 Tve pirTa patimrobaSi ukanonod 

ayvanisaTvis, meore mosarCeles miesaja 27 weli da 10 Tve patimroba 

TiToeuli mkvlelobisaTvis da 6 Tve da 1 dRe patimroba ukanono 

patimrobaSi pirTa ayvanisaTvis, mesame mosarCeles miesaja patimroba 27 

wliTa da 10 TviT, TiToeuli mkvlelobisaTvis da 6 weli da erTi dRe 

ukanono patimrobaSi pirTa ayvanisaTvis, meoTxe mosarCeles miesaja 28 wliTa 

da 6 TviT patimroba TiToeuli mkvlelobisaTvis da 7 weli ukanonod 

dapatimrebis TviToeuli danaSaulisaTvis. da bolos, mexuTe mosarCeles 

miesaja 28 weli da 6 Tve TviToeuli mkvlelobisaTvis, aseve 7 weli 

ukanonod dapatimrebis TviToeuli danaSaulisaTvis. Yyvela mosarCeles 

kategoriulad aekrZala saxelmwifo samsaxurSi muSaoba da amasTan erTad, 

daekisraT fuladi kompensaciis gadaricxva erToblivad, solidaruli wesiT 

x.a.l.-isa da x .i.s.-s memkvidreebisaTvis.

55. gansakuTrebiT ki, rac Seexeba mkvlelobebs, Audiencia National –ma 

damtkicebulad aRiara rom ETA-s wevrebis safrangeTSi dakavebasa da maT 

san-sebastienSi gadayvana ubrZana meoTxe mosarCelem pirebs romelTa vinaoba 

dadgenili ar iyo.

56. Audiencia National-i, Tavis daskvnebSi daeyrdno mosarCeleebis Cvenebebs da 

mesame mosarCeles mier gadacemul xmovan Canawers, gamomZiebelTan daxurul 

kars miRma mimdinare dakiTxvebis dros, romlis drosac man ganacxada rom es 

Cawera moxdines man da meore mosarCelem sapatimroSi, rodesac maTTan 

sanaxavad mividnen x.t. da pirveli mosarCele. TumcaRa, mesame mosarCele 

amtkicebda, zepiri mosmenis dros, rom xsenebuli Canaweri yalbi iyo da rom 

igi gakeTebuli iyo kompiuteruli programis meSveobiT. Audiencia National –ma 
sruliad ararealurad miiCnia fiqtiuri saubris xelovnurad Seqmnis 

hipoTeza da miuTiTa, sxvaTaSoris, rom Canaweri gayalbebis araviTar niSans 

ar Seicavda.

57. aseve mxedevelobaSi iqna miRebuli mravali Cveneba, maT Soris im qalaqis 

policielebisa da samoqalaqo gvardiis agentebis Cvenebebi, sadac gvamebi 

iqna aRmoCenili (buso), dacul mowmeTa Cvenebebi da Catarebuli eqspertizebi, 



romelTa meSveobiT moxda x.a.l.-isa da x.i.l.-is gvamebis identifikacia, aseve 

mosmenil saubrebze dayrdnobiT micemuli Cvenebebi, kerZod erTerTi mowmis 

Cveneba, romlis mixedviT, meore mosarCelem mas uTxra, rom mesame 

mosarCelesTan da samoqalaqo gvardiis sxva agentebTan erTad daapatimres da 

mokles msxverplebi. cnobisaTvis, am mowmem 7 milioni peseta (42000 evro) 

miiRo amis gancxadebisaTvis.

58. Audiencia National-ma, aseve mxedvelobaSi miiRo gancxadebebi romlebsac 

mxolod miTiTebiTi daniSnuleba hqondaT, romelTa safuZvelze SesaZlebeli 

gaxda sxva mtkicebulebebis moZieba, aseve policiis agentis l.s.-s 

gancxadebebi, romelsac endoboda mexuTe mosarCele. kerZod ki, l.s.-m aRwera 

rogor moxda meoTxe mosarCeles informireba manqanaSi, romelSic isxdnen 

Tavad da mexuTe mosarCele, « ori saSualo mniSvnelobis mqone piris » 

dapatimrebaze da ganacxada rom misma ierarqiulma zemdegma mas ubrZana 

gamoeTxova La Cumbre-s sasaxlis gasaRebebi samoqalaqo gubernatorisaTvis 

xsenebuli pirebis iq gadasayvanad.

59. sxvaTaSoris, La Cumbre-s sasaxlis inspeqciis oqmidan irkveoda rom mesame 

mosarCele kargad icnobda Senobas da Tavad misca ganmartebani 

arqiteqturuli cvlilebebis Taobaze, romelic ganxorcielda SemdgomSi da 

zedmiwevniT zusti informacia miawoda. amas garda, mesame mosarCelem, bolo 

sityvis Tqmis ufleba gamoiyena da ganacxada, rom sasowarkveTa daeufla 

meoTxe mosarCeles, general rodrigesis mier mitovebis SegrZnebam, ramac 

yalbi gancxadebebi gaakeTebina 1997 wlis agvistoSi. sasamarTlom aRniSna 

rom am saqmeSi rom mas monawileoba ar mieRo da ar emoqmeda meoTxe 

mosarCeles brZanebis Tanaxmad, mesame mosarCeles mitovebis aseTi grZnoba ar 

gauCndeboda Tavis zemdegis mimarT.

60. TaviaanT GganaCenSi, sisxlis samarTlis palatis mosamarTleebma aRniSnes 

Tu ra sirTuleebs waawydnen gamoZiebisa da zedamxedvelobis periodSi, 

romlebic ganxorcielda zogierT dacul mowmesTan mimarTebaSi. 

mtkicebulebebis dadgenis mizniT, maT ganixiles Tavdacvis saministros 

umaRlesi sainformacio centris dokumentebi, romlebic ukve aRar iyo 

saidumlo, aqedan sami saqmes daerTo. Ees dokumentebi exeboda espaneTis 

Carevis mraval SesaZleblobas samxreT safrangeTSi, romelTa Soris iyo 

« gauCinareba ukanono dapatimrebis gziT », romelic aRwerilia rogorc 

yvelaze rekomendirebuli meTodi [ETA-s winaaRmdeg sabrZolvelad], 

miuTiTebdnen rom aseTi tipis moqmedebani mokle droSi iyo 

gaTvaliswinebuli, da rom maTi ganxorcieleba SeeZlo samoqalaqo gvardias 

sen-sebastienis xelisuflebaze dayrdnobiT da rom moqmedebis formis 

SerCeva dayovnebis gareSe unda momxdariyo.



d. sakasacio gasaCivreba uzenaes sasamarTloSi

61. mosarCeleebma, iseve rogorc braldebis mxareebma da saxelmwifo 

advokatma3, rogorc mopasuxe mxarem, Seitanes sakasacio saCivari.

62. 2001A wlis 20 ivlisis ganCinebiT, uzenaesma sasamarTlom mexuTe 

mosarCeles Tavisuflebis aRkveTa dauyvana 9 wlamde da erT dRemde pirTa 

ukanonod dapatimrebisaTvis, da miiCnia rom TiToeuli pasuxismgebeli piris 

mier Cadenili danaSaulis damamZimebeli garemoeba aseve gaTvaliswinebulia 

am danaSaulebebTan mimarTebaSi. rac Seexeba sabraldebo Cvenebebs, romlebic 

mesame mosarCelem daxurul kars miRma misca, uzenaesma sasamarTlom aRniSna 

rom arc mxareebTan mimarTebaSi gamoZiebaze grifiT saidumlos moxsnis, arc 

gamoZiebis dasrulebis Semdeg, Tanabraldebulebs, mesame mosarCelesaTvis ar 

mouTxoviaT axali Cvenebis micema im ganacxadebebTan mimarTebaSi, 

romlebiTac maT brali edebodaT.

63. rac meoTxe mosarCeles daskvnas, rom misi warmomadgenlisaTvis gamoZiebis 

msvlelobisas, SeuZlebeli iyo braldebis Cvenebis sawinaaRmdegod raimes 

warmodgena; sasamarTlom gansakuTrebiT aRniSna rom mesame mosarCeles mier 

micemuli Cvenebebis Semdeg 1997 wlis 12, 19, 21 da 26 avistos, maSin rodesac 

gamoZieba saidulo xasiaTs atarebda, 1997 wlis 8 seqtembers, saidumloebis 

grifis moxsnis Semdeg,

« [meoTxe] mosarCeles an nebismier sxva mosarCeles SeeZlo gamoeTxova axali Cveneba, romelic 

mesame mosarCeles Cvenebis sapirispiro SeiZleba yofiliyo, magram es ar mouTxovia arc mas da 

arc sxva romelime mosarCeles. analogiurad, gamoZiebis daxurvis momentSi, 1998 wlis 28 

aprils, maSin rodesac gamoZiebas saidumlos grifi aexada 10 dRiT adre, arcerTs 

[mosarCeles] ar mouxdenia reagireba mesame mosarCeles gancxadebaze. Ees ki cxadyofs im 

faqts, rom xsenebuli gancxadeba im Cvenebis sawinaaRmdego ar iyo, romelic ar 

eqvemdebareboda gamoZiebis saidumloebas. meoTxe mosarCeles advokatma ganacxada rom dacvis 

strategias warmarTavda mosarCeles advokati (....), meoTxe mosarCeles aranairi iseTi 

mtkicebuleba ar warudgenia, romlis ganxilvac SeuZlebeli iqneboda gamoZiebis saidumlo 

xasiaTidan gamomdinare an saqmis arsebiTad ganmxilveli sasamarTlos mier. Aamas garda, 

gasaidumloebis gamo, dacvis SeuZleblobis aranairi konkretuli magaliTi ar arsebobs. aq 

saqme exeba zogadi xasiaTis saCivars (...) ».

64. mesame mosarCeles Cvenebis sandoobas rac Seexeba, iqidan gamomdinare, rom 

aReniSneboda fsiqikuri darRvevebi, uzenaesma sasamaTlom ganmarta rom 

mxedvelobaSi miiRo, mosarCeles janmrTelobis mdomareoba. Mmiuxedavad 

amisa, man uaryo mizez-Sedegobrivi kavSiri misi janmrTelobs mdgomareobasa 

da 1997 wlis agvistoSi micemul Cvenebebs Soris, iqidan gamomdinare rom, 

erTis mxriv, sasamarTlos azriT, mis mier gakeTebuli gancxadebebi 

gamyarebuli iyo sxva elementebiT ; meores mxriv, samedicino eqspertiza ar 

Tvlida rom es yvelaferi mosarCeles SeeZlo gamoegonebina. vinaidan, meoTxe 

mosarCeles daskvnebi mxolod da mxolod efuZneboda varaudebs, mesame 

mosarCeles Cvenebis sandoobaze, uzenaesma sasamarTlom miuTiTa rom 

3 espaneTSi, arsebobs saxelmwifo advokatebis uzenaesi korpusi, romelic 
warmoadgens espaneTis saxelmwifos centraluri administraciis uzenaes organos 
pasuxismgebelia saxelmwifosa da misi ZiriTadi institutebis iuridiul dacvaze 
nebismier sasamarTlo procesze erovnul Tu saerTaSoriso doneze, agreTve 
iuridiul daxmarebas uwevs administraciul organoebs.



sandooba ukavSirdeboda uSualobis, kerZod ki [Cvenebis] «gagebas, aRqmas, 

asimilacias da azris Segnebulad gamotanas imis mxedvelobaSi miRebiT Tu 

ra iTqva an rogori iyo [mesame mosarCeles] reaqcia, misi Jestebi da 

fsiqikuri mdgomareoba romelic aSkara gaxda Cvenebis micemisas »; ase rom 

sandooba ar SeiZleboda «kontrols daqvmdebareboda saqmis sakasacioze 

ganxilvisas ».

65. ukanono patimrobaSi ayvanis Taobaze, uzenaesma sasamarTlom ganacxada 

Semdegi :

« (...) Cven ukve SevexeT or detals, romlebic momxdar faqtebs exeba : dakavebas da dakiTxvas, 

[mesame] mosarCeles pirdapiri mtkicebulebis meSveobiT, romelic kidev ufro gaamyara 

mowmeebis l.s.-sa da b.a.-s Zalian zustma da Zalian mniSvnelovanma Cvenebebma [meoTxe 

mosarCeles] mier miRebul satelefono zarTan dakavSirebiT, maSin rodesac igi mgzavrobda 

1983 wlis 15-16 oqtombris Rames oniatidan san sebastienamde, aseve # (...) mowmis Cvenebebma 

mosmenil saubarTan dakavSirebiT da sxva elementebma. Ppirveli dadgenili detalis 

safuZvelze [Cven vaskvniT] (..) ori pirovnebis sikvdilTan dakavSirebiT, romelic moyva maT 

dapatimrebas da im faqts rom isini aravis gauTavisuflebia. konstituciiT gaTvaliswinebuli 

moTxonis xelyofis gareSe udanaSaulobis prezumfciaze, Ees iZleva danamdvilebiT imis 

daskvnis saSualebas, rom orve patimari mokluli iqna maTive damkavebleis mier, romlebmac 

isin sakanSi gamoketes, dakiTxes da ar gaaTavisufles. »

« (...) pirebis ukanonod dapatimreba, romelTa gvamebi SemdgomSi iqna napovni, dadgenilia 

pirdapiri mtkicebulebebiT da sxva ukve ganxiluli mtkicebulebebisa da elementebis sruli 

kompleqtis safuZvelze. ...(...). Cadenili danaSauli, ukanonono patimrobaSi ayvana miuTiTebs 

mkvlelobis Cadenis faqtsac da amis uaryofa SeuZlebelia sxva rame sapirispiro faqtiT an 

detaliT.Dda bolos, sisxlis samarTlis saqmeebis palatis msjeloba detaluri, damajerebeli 

da gonivrulia. »

« (. . . ) es msjeloba absolitur SesabamisobaSi modis logikis kanonebTan (. . .) im 

TvalsazrisiT, rom meoTxe mosarCele SeTanxmebuli iyo mexuTe mosarCelesTan, romelic am 

operacias edga saTaveSi da gasca brZaneba ukanonod dapatimrebaze. Uukanonod dapatimrebis 

materialuri aRsruleba, zedamxedveloba, dakiTxvebi ganxorcielda misi qveSevrdomebis mier 

da miTiTebebi gadaicemoda pirveli mosarCeles mier. dakavebulebis gadayvana da mkvleloba 

eWvgareSea, maT mier aris Cadenili, vinaidan aSkaraa maT brZaneba hqondaT micemuli, romelic 

Seasrules. »

 « (. . .) es situacia, rodesac adamianebi imyofebian im pirTa kontrolis qveS, romlebmac 

yvelanairi kanonis gverdis avliT, isini daapatimres, ise rom arc dadgenila, gaaTavisufles 

Tu ara, anu aranairi ganmarteba ar yofila ; braldebulebi uaryofen kidec Tavad ukanonod 

dapatimrebis faqts, pirdapiri mtkicebulebebis arsebobis miuxedavad. Ees yvelaferi imis 

maCvenebelia, rogorc amas palata aRniSnavs, rom zemoxsenebuli pirebis sikvdilSi, cxadia, 

brali miuZRviT im pirebs romlebmac brZaneba gasces maT dakavebaze. »

66. rac Seexeba mkvlelobas, uzenaesma sasamarTlom aRniSna rom maT ar 

evalebaT mtkicebulebebis xelaxali ganxilvis dawyeba aramed imis dadgena, 

rom es mtkicebulebebi arsebobda da sakmarisi iyo. am TvalsazrisiT, yvela 

maCveneblis Sedegad, udanaSaulobis prezumfcia moixsna da mosamarTleebma 

cnes mosarCele pirTa damnaSaveoba, arakanonier patimrobaze arsebuli 

faqtebis safuZvelze logikuri msjelobisa da daskvnis Sedegad.



e. gasaCivreba sakonstitucio sasamarTloSi

67. mosarCeleebma sakonstitucio sasamarTloSi Seitanes sami « amparo »-s4  

saCivari uzenaesi sasamarTlos gadawyvetilebis winaaRmdeg, 2001 wlis 14, 18 

da 19 seqtembers. konstituciis 24-e muxlze dayrdnobiT, maT gaaprotestes 

samarTliani procesis uflebisa da udanaSaulobis prezumfciis xelyofa.

68. 2002 wlis 19 Tebervlisa da 8 aprilis ori gadawyvetilebiT, 

sakonstitucio sasamarTlom es « amparo »-s saCivrebi nawilobriv misaRebad 

CaTvala im punqtebis safuZvelze romelic exeboda udanaSaulobis 

prezumfciis darRvevas braldebis arasakmarisi mtkicebulebebis gamo, 

romelTa safuZvelze mosarCeleebi damnaSaveebad iqnen cnobilni. Aam punqtis 

miReba gansakuTrebiT eyrdnoboda im faqts rom mosarCeleebTan mimarTebaSi 

sasjelis gamotanisas, mxedvelobaSi iyo miRebuli mesame mosarCeles mier 

micemuli Cvenebebi daxurul kars miRma da damnaSaved iqnen aRiarebulni 

gamoZiebis procesSi, sxva mosarCeleebis advokatebis dauswreblad. meoTxe 

mosarCelesaTvis, saqme exeboda samarTliani procesisa da udanaSaulobis 

prezumfciis uflebebis xelyofas, romlebic aseve miRebul iqna 

gansaxilvelad, kerZod ki is nawili romelic Seexeboda daculi mowmis 

Cvenebis namdvilobas, mtkicebulebebs, romlis safuZvelze gadawyda 

mosarCeleebis dasja mkvlelobisaTvis da sabraldebo mtkicebulebebis ar 

arsebobas.

69. 2002 wlis 11 aprils, sakonstitucio sasamarTlom gadawyvita ganexila 

sami sarCeli plenalur asambleaze. 2002 wlis 21 maiss ki gadawyvita am sami 

saCivris gaerTianeba.

70. 2002 wlis 19 ivniss Catarda Ria procesi. mosarCeleTa warmomadgenlebis 

dacvis sityvis Semdeg, gamovida saxelmwifo advokati da moiTxova rom 

«amparo-s« nawilobrivi Sefardeba, raTa saqme xelaxla gansaxilvelad 

gadascemodaT saqmis arsebiTi mxaris ganmxilveli mosamarTleebisaTvis, 

axali ganaCenis gamosatanad, ise rom mxedvelobaSi ar mieRoT gamoZiebis 

procesSi mesame mosarCeles mier micemuli Cvenebebi iseT pirobebSi 

romlebic aranairad ar pasuxobda mxareebis dapirispirebis princips da arc 

mesame mosarCeles mier gadacemuli xmovani Canaweris Sinaarss. saxelmwifo 

advokatma, sxvaTaSoris miiCnia, rom mkvlelobis dadgena SeuZlebeli iyo 

ukanono patimrobaSi ayvaniT Cadenili danaSauliT.

71. sakonstitucio sasamarTlos winaSe, aseve warsdga sisxlis samarTlis 

proceduraSi, kerZo braldebis mxare da mxari dauWira procesis Catarebas 

«amparoze» uaris Tqmis sasargeblod.

72. bolos gamovida prokuraturis warmomadgeneli da moiTxova « amparo-s » 

nawilobriv Sefardeba mkvlelobasTan dakavSirebiT udanaSaulobis 

4 « Amparo » gulisxmobs pirTa konstituciuri uflebebis dacvis garantias. ar aaqvs 
analogi frangul, anglo-saqsonur samarTalSi, gvxdeba ZiriTadad espanur enovan 
qveynebis samarTalSi (espaneTi, meqsika..). « amparos » saCivari SeiZleba Seitanos 
yvela im adamianma, romelic Tvlis rom dairRva misi konstituciiT garantirebuli 
uflebebi administraciuli aqtiT an sasamarTlos gadawyvetilebiT.



prezumfciis principis darRvevaze. am TvalsazrisiT, man aRniSna rom 

mkvlelobisaTvis sasjeli gamotanil iqna erTaderTi miniSnebis safuZvelze, 

kerZod ki daculi mowmis gancxadebebze (mowme 2345), da gamovlinda rom 

zogierT SemTxvevaSi man cru Cveneba misca. prokurorma aseve miuTiTa rom ar 

SeiZleba imis daskvna rom arakanonierad dapatimrebis monawileebma Caidines 

mkvleloba. rac Seexeba arakanonierad dapatimrebis danaSauls, misi azriT, 

gamotanili sasjeli daefuZna mtkicebulebebs, romlebic mopovebul iqna 

yvela garantiis dacviT, maT Soris mesame mosarCeles dakiTxva procesze mis 

mier gakeTebul gancxadebebze gamoZiebis mimdinareobis procesSi, ramac 

SesaZlebeli gaxada zemoxsenebli sabraldebo gancxadebebis dapirispireba, 

romlis drosac mesame mosarCeles hkiTxes Tu ra motivi amoZravebda, 1997 

wlis agvistoSi, rodesac bralo dasdo sxva mosarCeleebs. prokuroris 

azriT, procesze gamosul mxareebs sakmarisi SesaZleblobani hqondaT 

gaeprotestebinaT mesame mosarCeles Cvenebebi.

73. 2002 wlis 22 ivlisis ganCinebiT, sakonstitutcio sasamarTlom, romelic 

Seikiriba plenarul sxdomaze, 12 mosamarTlis monawileobiT, ar 

daakmayofila gaerTianebuli « amparos » saCivari.

74. udanaSaulobis prezumfciis darRvevas rac Seexeba, umaRlesma 

sasamarTlo organom ganmarta rom misi movaleoba Semoifargleboda 

daedgina konstituciis Sesabamisad iqna Tu ara mopovebulo sabraldebo 

mtkicebulebebi da faqtebi dadasturebuli iyo Tu ara gonivrulad, 

msjelobis safuZvelze Tu ukanonod da TviTneburad ; da rom mis 

kompetenciaSi ar Sedioda ganxiluli pirdapiri mtkicebulebebis xelaxali 

Sefaseba.

75. arakanonierad dapatimrebisaTvis, mosarCeleTa dasjasTan dakavSirebiT, 

sakonstitucio sasamarTlom miiCnia rom sabraldebo gancxadeba ar 

eyrdnoboda mxolod da mxolod mesame mosarCeles mier, dapirispirebis 

gareSe, mosamarTlisaTvis micemul Cvenebebs, aramed igi aseve efuZneboda sxva 

mtkicebulebebs, kerZod ki, danaSaulis Cadenis adgilebis daTvalierebas da 

l.s.-s Cvenebebs. sasamarTlom aseve daamata rom mtkicebulebebis Sefasebis 

dros, am Cvenebebis mxedvelobaSi miRebas araferi uSlida xels da aRniSna 

rom pirvel xanebSi, mesame mosarCelem uaryo Tavisi da sxvebis monawileoba 

momxdar faqtebSi, sanam SemdgomSi maT brals dasdebda daxurul kars miRma 

micemul CvenebebSi. rodesac saidumloebis grifi moixsna, sxva mosarCeleebis 

damcvelTa TandaswrebiT, mas mainc ar Seucvlia gamoZiebis dros micemuli 

Cveneba, arc werilobiTi formiT romelic warmoadgina 1999 wlis 29 marts 

(ix. zemoT §44) da arc sityvierad saqmis ganxilvisas. sasamarTlom aRniSna, 

rom mesame mosarCeles mier, 1997 wlis agvistoSi, daxurul kars miRma 

gakeTebuli gancxadebebi, ar yofila erTaderTi romliTac sxva mosarCeleebs 

brali edebodaT gamoZiebis procesSi. rogorc ki, aRiarebul Cvenebas 

saidumlod Senaxva moexsna, mesame mosarCelem, sxva mosarCeleTa advokatebis 

TandaswrebiT, mravalgzis gaimeora igive gancxadebeebi da es yvelaferi 

moxda dapirispirebis principis dacviT, kerZod, gancxadebebisa gakeTebisas 

da dapirispirebebis dros 1997 wlis 18 seqtembers, pirveli mosarCeles 

winaSe (ix. zemoT §28), 1997 wlis 24 oqtombers a.-s winaSe (§29), 1997 wlis 29 



oqtombers advokat a.a.-s winaSe (§30), 1997 wlis 18 noembers mowme h.s.-s winaSe 

(§33), 1998 wlis 12 marts mowme x.t.-s winaSe (§34), aseve La Cumbre-s sasaxlis 

inspeqciis dros 1997 wlis 31 oqtombers (§31) da mis mier micemuli winaswari 

Cvenebis dros 1998 wlis 31 marts (§38). sakonstitucio sasamarTlos azriT, 

mTavarma gamomZiebelma mosarCeleebsa da maT advokatebs saSualeba misca 

dapirispirebodnen mesame mosarCeles da ukuegdoT misi gancxadebebi da Tu 

maT amaze uari Tqves, es «imitom rom maT es ar moisurves an im momentisaTvis 

mizanSewonilad ar CaTvales dacvis interesebidan gamomdinare ». 

sasamarTlom aRniSna, rom mesame mosarCele daikiTxa zepiri mosmenebis dros 

dapirispirebis principis dacviT. Mman miiCnia, rom am mtkicebulebas 

danamdvilebiT SeeZlo moexsna udanaSaulobis prezumfcia. is faqti rom 

saqmis arsebiTi mxaris ganmxilvelma mosamarTleebma ufro meti wona mianiWes 

gamoZiebis dros micemul Cvenebebs, vidre maTi avtoris mier am Cvenebebis 

uaryofas procesze, konstituciurad kanonieria. Aam TvalsazrisiT, 

sasamarTlo ase Camoyalibda:

« [mesame mosarCeles mier] gamoZiebis procesSi gakeTebuli gancxadebebi, romelsac daxmarebas 

Tavisi advokati uwevda, da SemdgomSi sxva mosarCeleebis advokatebis TandaswrebiT am 

gancxadebebis gameoreba zepiri mosmenebis dros, Catarda konstituciuri da kanonieri 

moTxovnebis dacviT. mesame mosarCeles dakiTxva sasamarTlo sxdomaze mTlianad 

Sepirispirebis formiT Catarda da warmoadgens Rirebul mtkicebulebas, romelsac ZaluZs 

udanaSaulobis prezumfciis mTlianad Secvla. maSasadame, konstituciurad safuZvliania is 

rom saqmis arsebiTi mxaris ganxmilvelma iurisdiqciulma organom ufro sandod miiCnia 

zemoxsenebuli gancxadebebi, vidre sasamarTlo sxdomaze maTi uaryofa. sxva sakiTxia imis 

codna, rom xsenebuli Cvenebebi romelic erTerTma Tanabraldebulma gaakeTa sakmarisia Tu 

ara gasaCivrebuli sasjelis gamarTlebisaTvis ».

sakonstitucio sasamarTlo miiCnia rom gamoZiebis dros, mesame mosarCeles 

mier micemuli Cvenebebi, romelmac aRiara dakavebulebis dakiTxvebSi 

monawileoba da aRwera dakavebis adgilis Sida konfiguracia (La Cumbre-
sasaxle), gamyarebuli iyo adgilebze Catarebuli inspeqciiT da mowme l.s.-s 

CvenebebiT, romlis sandoobis eWvqveS dayeneba ar SeiZleba da romelmac 

sxvaTaSoris, daadastura 1983 wlis 15 oqtombers Semdgari saubris Sinaarsi 

meoTxe da mexuTe mosarCeles Soris am ukanasknelis manqanaSi, sadac 

pirvelma meores auwya saSualo mniSvnelobis mqone ori piris dakaveba, rac, 

erovnuli sasamarTloebis ganmartebiT niSnavda rom dapatimrebulebi iyvnen 

x.a.l. da x.i.s. sakonstitucio sasamarTlom CaTvala, rom es elementebi 

sakmarisad amyarebda TanabraldebulTa Cvenebebs da sasamarTlo sxdomaze 

maTi Semdgomi uaryofa iyo mxolod da mxolod mesame mosarCeles mcdeloba 

ganTavisuflebuliyo sisxlis samarTlis pasuxismgeblobisgan da daecva 

Tavisi kolega, meore mosarCele iseve rogorc sxva zemdgomi pirebi.

76. mkvlelobisaTvis mosarCeleebis dasjas rac Seexeba, sakontitucio 

sasamarTlom ganixila Tu rogor daaskvna Audiencia Nacional-ma dadgenili 

faqtebis safuZvelze (La Cumbre-es sasaxleSi x.a.l.-isa da x.i.s.-s 

arakanonierad dakaveba, rasac maTi sikvdili mohyva) rom mkvlelobebi 

Cadenili iyo mosarCeleebis mier. Mman miiCnia rom dakavebulTa mokvlaze 

gadawyvetileba « SeiZleboda mxolod imaT mieRoT, romlebmac miiRes 

gadawyvetileba maT arakanonier dakavebaze » da rom « aranairi mizezi ar 



arsebobda imisaTvis rom es ebrZanebinaT sxva pirebisaTvis da ara imaTTvis 

romlebmac uzrunvelyves [msxverplebis] dakaveba ».

77. sakonstitucio sasamarTlom daadgina, rom Audiencia Nacional-is daskvna, 

romlis mixedviT, meoTxe mosarCelem gankaruleba gasca msxverplTa 

arakanonierad dapatimrebaze, eyrdnoboda mowme l.s.-s Cvenebas romelmac 

ganmarta rom, meoTxe mosarCele informirebuli iyo zemoxsenebuli 

arakanonieri dakavebis faqtze da dakavebulebi misTvis unda gadaecaT, iseve 

rogorc, Tavdacvis saministros umaRlesi sainformacio centris 

dokumentebs, rac gulisxmobda rom faqtebi Cadenil iqna samoqalaqo 

gvardiis wevrebis mier san sebastianos samxedro xelisuflebis mxardaWeriT.

78. sakonstitucio sasamarTlosTvis, mkvlelobebTan dakavSirebuli 

arapirdapiri mtkicebulebis ar qona xels ar uSlida daedgina dakavebulTa 

mkvleloba imdenad ramdenadac uzenaesma saamarTlom CaTvala rom :

« (. . .) im situaciaSi rodesac es pirovnebebi imyofebodnen im pirTa kontrolis qveS, 

romlebmac yvela kanonis gverdis avliT, daakaves, ise rom ar gauTavisuflebiaT da aranairi 

ganmarteba ar miuciaT, rodesac braldebulebi uaryofen arakanonierad dapatimrebis faqtsac 

ki, maSin rodesac es arapirdapiri mtkicebulebiT aris dadgenili, palatis [uzenaesi 

sasamarTlos] azriT es Zalian Zlieri maCveneblia imis rom zemoxsenebuli pirebis sikvdili, 

eWvgareSe, bralad daedos imaT, romlebmac dakavebis brZaneba gasces. »

79. sakonstitucio sasamarTlos mixedviT, Audiencia Nacional-is es msjeloba, 

romelic Seavso uzenaesma sasamarTlom, ar SeiZleba CaiTvalos 

«gonebrivobas moklebulad, absurdulad, uakanonod, Seusabamod da 

alogikurad », romelic « Zalian Sordeba mtkicebulebebs », imgvarad rom 

mkvleloba aranairad ar SeiZleba ukavSirdebodes dakavebas, yovel 

SemTxvevaSi meoTxe da mexuTe mosarCeleebTan mimarTebaSi, romlebic 

TaviaanTi Tanamdebobidan gamomdinare, valdebulni iyvnen gaekontrolebinaT 

situacia da ganekargaT SemdgomSi mokluli dakavebulebis sicocxle da 

fizikuri simrTele, magram, dakavebisas, maT aranairi ganmarteba ar miuciaT 

dakavebulebisTvis maT Semdgom xvedrze.

80. meore da mesame mosarCeleebTan mimarTebaSi, sakonstitucio sasamarTlom 

aRiara rom mkvlelobis Cadena dakavebis faqtidan gamomdinare, naklebad 

aSkaraa vidre meoTxe da mexuTe mosarCeleebis SemTxvevaSi, miuxedavad imisa 

rom rogorc Audiencia Nacional –ma daadgina, »aranairi mizezi ar iyo brZaneba 
[dakavebulTa mokvlaze] gacemuliyo sxva pirebze » da ara imaTze romlebsac 

evalebodaT maTze zedamxedveloba. sakonstitucio sasamarTlom aseve 

aRniSna, rom nebismier SemTxvevaSi, rogorc Audiencia Nacional –ma, ise uzenaesma 
sasamarTlom mxedvelobaSi miiRo mowme l.s.-s Cveneba mosmenil saubarze da 

aseve erTerT daculi mowmis Cveneba ; sxva Cvenebebi momdinareobda 

Tanabraldebulebisagan, romlebmac am TvalsazrisiT ar moisurves, 

mowmeTagan gansxvavebiT, simarTlis Tqma. Mman aseve miuTiTa, rom orma 

zemoxsenebulma mowmem Cveneba misca dauyovneblobis da dapirispirebis 

principebis dacviT ; rogorc uzenaesma sasamarTlom daadgina, daculma 

mowmem ganacxada rom meore mosarCelem Tavad ganacxada, rom is da mesame 

mosarCele, moqmedebdnen ra general rodriges galindos brZanebiT, x.a.l. da 



x.i.l. waiyvanes alikanteSi da mokles. Mmowme l.s.-s rac Seexeba, man 

ganacxada rom rodesac hkiTxa meoTxe mosarCeles Tu ra mouvida or 

dakavebuls, man miugo « isini ukve aq aRar arian, meti kiTxva aRar dasva!». 

sakonstitucio sasamarTlom miiCnia, rom mowmeTa es Cvenebebi ar warmoadgens 

erTaderT mtkicebulebas, magram isini Sevsebulia sxva arsebuli CvenebebiTa 

da detalebiT, rac iZleva mosarCeleebis damnaSaveobis damtkicebis 

saSualebas, kerZod ki mkvlelobis damtkicebas. Dbolos, sakonstitucio 

sasamarTlom aRniSna, rom Audiencia Nacional –ma da uzenaesma sasamarTlom, 

orivem MmiiCnia rom am mowmeebis sandooba aRemateboda mosarCeleebis mier 

micemul Cvenebebs dapirispirebis Sedegad da rom am daskvnis sawinaaRmdego 

araferi gaaCnia.

81. uSualod, pirveli mosarCeles mier Cadenil mkvelobebTan dakavSirebiT, 

sakonstitucio sasamarTlom CaTvala rom im mosamarTleebis msjeloba, 

romlebmac daudgines es danaSauli, ar aris arc alogikuri da arc 

arasakmarisad zusti iqidan gamomdinare rom, ra momentidanac Audiencia Nacional 
–ma gamoavlina, 1) pirveli mosarCele mkvlelebis CamdenTa zemdgomi 

ierarqiuli piri iyo, igi imyofeboda dakavebis adgilze pirvel Rames, man 

gaakontrola da bolos gaanadgura dakiTxvis oqmebi ; 2) igi Suamavlobda 

zemdgom xelisuflebas, romelic brZanebebs gascemda da qvemdgomebs Soris 

romlebmac ese brZanebebi Seasrules; da 3) es detalebi gamyarebuli iyo 

Tavdacvis saministros umaRlesi sainformacio centris dokumentebiT, 

romlebsac mtkicebulebis Rirebuleba gaaCnia.

82. sakonstitucio sasamarTlos oTxma mosamarTlem gansxvavebuli azri 

gamoTqva udanaSaulobis prezumfciasTn dakavSirebiT. maT mxari dauWires 

mosarCeleebisaTvis Amparo_s nawilobriv Sefardebas msxverplTa ukanonod 

dakavebisa da mkvlelobis gamo da CaTvales rom isini daisajnen braldebis 

mtkicebulebebis gareSe, gansakuTrebiT pirveli mosarCele, romelTan 

mimarTebaSi Tvlian rom mtkicebulebis ar arseboba kidev ufro aSkara iyo. 

am mosamarTleebma aseve eWvi gamoTqves mowmis Cvenebaze mosmenilis Taobaze, 

romlis mixedviTac, erTerTma braldebulma, meore mosarCelem mas 

savaraudod uTxra; aqedan gamomdinare saqmis arsebiTi mxaris ganmxilvelma 

mosamarTleebma igulisxmes meoTxe da mexuTe mosarCeleebi 

ganmaTavisuflebeli antiteroristuli jgufis qmedebebSi ETA-s winaaRmdeg 

da x.a.l.-isa da x.i.ss ukananod dapatimrebis dagegmvaSi safrangeTSi. maTi 

azriT, amgvari mtkicebuleba ar SeiZleba mxedvelobaSi iyos miRebuli 

msxverplTa ukanonod dakavebis faqtis dasadgenad, rogorc es Audiencia 
Nacional-ma gaakeTa Tavis GganCinebaSi, gansakuTrebiT meoTxe da mexuTe 

mosarCeleebis monawileobasTan dakavSirebiT dagegmvasa da aRsrulebaSi, da 

rom mowme l.s.-s Cvenebasac ar SeuZlia meoTxe da mexuTe mosarCeleebis 

udanaSaulobis prezumfciaze zegavlenis moxdena. Ddasamtkicebelia, rom maT 

gadawyvites antiteroristul brZolaSi monawileoba, rac gamoixata ukanono 

dakavebiT, romelsac mohyva mkvleloba, rom maT SesTavazes danarCen sam 

mosarCeles am operaciaSi monawileobis miReba, aseve dasamtkicebelia gasca 

Tu ara meoTxe mosarCelem brZaneba ucxo pirebze x.a.l.-sa da x.i.s-s ukanonod 

dakavebaze.



83. mesame mosarCeles mier, gamoZiebis proceseSi, daxurul kars miRma 

micemul Cvenebebs rac Seexeba, gansxvavebuli azris mqone mosamarTleebma 

aRniSnes rom dapirispireba ar yofila im faqtidan gamomdinare, rom es 

Cvenebebi gameorebul iqna zepiri ganxilvebis dros, romelic sapirispiro 

iyo. amis miuxedavad da amgavri Cvenebebis konstituciuri Rirebulebisa da 

sandoobis damoukideblad rogoradac es Cvenebebi cno Audiencia Nacional-ma, es 
mosamarTleebi aprotesteben safrangeTSi ukanono dakavebis pirdapiri 

mtkicebulebis formas, imdenad ramdenadac es mtkicebulebebi uaryofs 

samoqalaqo gvardiis monawileobas. am qmedebaSi, imave mosarCeles mier 

gadacemuli kasetiT, brali edebaT politikosebsa da daqiravebul pirebs, 

rac maTi azriT ar iZleoda meoTxe mosarCeles, samoqalaqo gvardiis 

komendantisa da mexuTe mosarCeles, guipuskoa-s samoqalaqo gubernatoris 

dadanaSaulebis saSualebas ukanono dapatimrebis dagegmvisaTvis. faqtis 

Cadenis momentSi, es uknasakneli dasaxelebulic ki ar yofila CvenebebSi. maT 

aseve aRniSnes, rom mesame mosarCelem uaryo Tavisi monawileoba x.a.l.-isa da 

x.i.s.-is « safrangeTSi ukanonod dakavebaze, maT alikanteSi gadmoyvanaSi, 

wamebasa da mkvlelobaSi ».

84. mkvlelobisaTvis dasjas rac Seexeba, gansxvavebuli azris mqone 

mosamarTleebma CaTvales, rom « konstituciurad miuRebelia jgufis yvela 

wevris damnaSaved cnoba mxolod imitom rom am jgufis wverebi iyvnen, ramac 

ganze gaswia am jgufis TiToeuli zemoxsenebuli wevris qmedebaTa 

individualizaciis delikaturi problema ». maTi azriT, imaTi vinaobis 

dadgena, romlebmac mkvlelobaze gasces brZaneba da savaraudoa rom isini 

igive pirebi arian romlebmac dakavebis brZaneba gasces, Secvala ubralo 

miTiTebam im pirebze, romlebsac SeeZloT brZanebis gacema amgvar qmedebebze, 

raSic saqmis ganmxilveli mosamarTleebi iyvnen darwmunebulni, magram ar 

warmoadens Rirebul arguments, romelic daeyrdnoboda mtkicebulebebze 

dafuZnebul msjelobas.

85. gansxvavebuli azris mixedviT, « dakavebasa da gvamebis aRmoCenas Soris 

kavSiris gawyveta, droisa da sivrcis TvalsazrisiT, iseve rogorc 

gaurkvevloba danaSaulis CamdenTa mimarTebaSi, gansakuTrebiT ki danaSaulis 

Cadenis sawyis fazaSi, rac mocemul saqmeSi Zalian mniSvnelovania, 

abrkolebda, mxolod La Cumbre_s sasaxleSi dakavebis faqtiT, amparos_s 
mTxovnelebs, yovelgvari kamaTis gareSe, dabralebodaT operaciis sruli 

kontroli da xelmZRvanelobis iseTi qmedeba romlis safuZvelzec maT 

miewerebodaT mkvlelobis Cadena».

II. Sida samarTali

86. sakonstitucio debulebebi aseTi tipis garemoebebTan mimarTebaSi 

Semdegia :

Mmuxli 10 §2

« konstituciiT aRiarebuli Zireuli uflebani da Tavisuflebani intrpretirebulia adamianis 

uflebaTa sayovelTao deklaraciisa da saerTaSoriso xelSekrulebebisa da SeTanxmebebis 

Sesabamisad, romlebsac am sferoSi xeli moawera espaneTma. »



Mmuxli 24

« 1. TiToeul adamians ufleba aqvs isargeblos mosamarTleebisa da sasamarTloebis efeqturi 

dacviT, raTa ganaxorcielos Tavisi uflebebi da kanonieri interesebi, ise rom nebismier 

SemTxvevaSi SeeZlos Tavis dacva.

2. aseve, TiToeul adamians ufleba aqvs gasamarTldes winaswar kanoniT gansazRvruli 

samarTeblivi normebis safuZvelze, mosamarTlis mier, dacul iqnas da daxmareba gauwios 

advokatma, informirebuli iyos mis winaaRmdeg wayenebul braldebaze, gasamarTldes sajaro 

procesze mizanSewonil vadebSi da yvela garantiis dacviT, gamoiyenos mtkicebulebaTa 

saSualebani Tavis dasacavd, ar daanaSaulos sakuTari Tavi, ar aRiaros sakuTari 

damnaSaveoba da sargeblobdes udanaSaulobis prezumfciiT.

(. . .)

87. sisxlis samarTlis saproceduro kodeqsis debulebani Semdegia :

Mmuxli 301

« sagamoZiebo moqmedebani saidumloa zepiri fazis gaxsnamde, kanoniT gansazRvruli 

gamonaklisebis garda.

(. . .)

Mmuxli 302

« [proceduraSi] monawile mxareebs SeuZliaT gaecvnen saqmis masalebs da monawileoba miiRon 

proceduris yvela etapze.

Tumca, Tu saqme exeba sisxlis samarTlis danaSauls, gamomZiebels, prokuraturis an erTerTi 

mxaris winadadebiT an valdebulebiT, SeuZlia gamoZieba sruliad an nawilobriv saidumlod 

gamoacxados yvela mxarisaTvis, dasabuTebuli motiviT, xangrZlivoba erT Tves ar unda 

aRematebodes. Aam SemTxvevaSi, saidumlo xasiaTi mxareebTan mimarTebaSu wydeba gamoZiebis 

daxurvamde aTi dRiT adre. »

M

muxli 714

« rodesac mowmis Cveneba sasamarTlo sxdomaze arsebiTad gansxvavdeba gamoZiebis dros 

micemuli Cvenebisagan, misi wakiTxva SeiZleba gamoiTxovon mxareebma. wakiTxvis Semdeg, 

Tavmjdomare mowmes sTxovs ganmartebis gakeTebas mis mier micemul CvenebebSi arsebul 

sxvaobasa da sawinaaRmdego azrze ».

Mmuxli 730

« SeiZleba wakiTxul iqnas [sasamarTlo sxdomaze], mxareebis moTxovniT, gamoZiebis dros 

ganxorcielebuli im qmedebebis oqmebi, romelTa warmodgenac ar SeiZleba, [mxareTa] nebisagan 

damoukidebeli mizezebis gamo ».

samarTlebrivi mxare

konvenciis 6-e muxlis §§ 1, 2, 3 b) da d) punqtebis darRvevaze

88. mosarCeleebi Tavs Tvlian udanaSaulobis prezumfciisa da dacvis 

uflebebis darRvevis msxverplad.



89. pirveli sami mosarCele, gansakuTrebiT, Civis imis Taobaze rom 

gamomZiebelma yovelgavri dasabuTebis gareSe uari ganacxada SeTavazebuli 

mtkicebulebebis miRebaze. maT xazi gausves im faqts, rom Tavad maTive 

advokati daikiTxa sadavo procesis dros, ramac igi iZulebuli gaxada 

daculiyo sxva advokatis mier, maSin rodesac igi uzrunvelyofda 

mosarCeleebis dacvas.

90. pirveli mosarCele miiCnevs, rom igi mxolod da mxolod daisaja mesame 

mosarCeles mier, daxurul kars miRma gamoZiebis procesSi gakeTebuli 

gancxadebebis gamo, romelic SemdgomSi Tavadve uaryo.

91. meoTxe mosarCele ki irwmuneba rom daisaja misi damnaSaveobis 

damadasturebeli mtkicebulebebis ar arsebobis miuxedavad. ganxiluli 

Cvenebebis safuZvelze gakeTebuli daskvnebi, misi azriT, ar Seesabameboda 

msjelobis logikis pirobebs, rogorc amas samarTalwarmoeba iTxovs. is 

Civis, rom zogoerTi gamamarTlebeli mtkicebuleba, romelic waradgina 

miuReblad CaiTvala. igi aprotestebs, gamoZiebis saidumlo etapze, mesame 

mosarCeles mier micemul Cvenebebs dapirispirebis gareSe, ise rom ar 

eswrebodnen mis mier braldebuli pirebi da maTi advokatebi ; igi aseve Civis 

am ukanasknelze (mesame mosarCele) mosamarTlis mxridan ganxorcielebuli 

zewolis gamo, raTa Cveneba mieRo, maSin rodesac igi imyofeboda fsiqiatrul 

saavadmyofoSi da sasamarTlo sxdomaze ki uaryo micemuli Cveneba.

92. mexuTe mosarCele Civis rom (nebayoflobiT) misca Cveneba gamomZiebels, 

advokatis dauswreblad da 9 Tvis Semdeg (Tavisi advokatis TandaswrebiT) 

moxda misi dapirispireba braldebis erT mowmesTan, maSin rodesac igi 

manamde ar moisazreboda eWvmitanilad. proceduris es forma ewinaaRmdegeba 

udanaSaulobis prezumfciis princips, mas daakargvina dro da yvela 

aucilebeli saSualeba dacvis mosamzadeblad, iseve rogorc dumilis 

ufleba da sakuTari Tavis damnaSaved ar cnoba. is aRniSnavs rom 

mosamarTleebi, umTavresad, daeyrdnen gamoZiebis procesSi mesame mosarCeles 

mier micemul Cvenebebs da miaCnia rom, daxurul kars miRma gakeTebuli es 

Cvenebebi miRebul iqna dapirispirebis principis darRveviT. igi Tvlis rom am 

Cvenebebs aranairi Rirebuleba ar gaaCnia ; maTi avtors, romelmac Semdeg 

Secvala Cveneba, erTaderTi mizani hqonda mieRo garkveuli penitencialuri 

SeRavaTebi. Mmisi azriT, sasamarTlo sxdomaze am Cvenebebis ubralod 

wakiTxva da advokatebis daswrebis faqti mowmeebTan Sepirispirebis dros, 

kiTxvebis dasmis SesaZleblobis gareSe, ver amoavsebs am xarvezebs.

93. debulebebi Camoyalibda Semdegi formiT :

Mmuxli 6

« 1. TiToeul adamians ufleba aaqvs rom misi saqme ganxilul iqnas samarTlianad (. . .) 

sasamarTlos mier romelic gadawyvets (. . .) mis winaaRmdeg (. . .) mimarTul yvela saxis 

braldebis safuZvlianobas sisxlis samarTlis sferoSi.

2. yoveli braldebuli udanaSaulod miiCneva, vidre misi braleuloba ar 

damtkicdeba kanonis Sesabamisad.



3. kerZod ki, yvela braldebuls ufleba aaqvs :

(. . .)

b) hqondes sakmarisi dro da saSualebani sakuTari dacvis mosamzadeblad;

g) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT an, Tu mas ar 

gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis asanazRaureblad, ufasod 

isargeblos aseTi momsaxurebiT xazinis xarjze, rodesac amas moiTxovs 

marTlmsajulebis interesebi;

d) TviTon dakiTxos an daakiTxvinos misi braldebis mowmeebi, da, gamoaZaxebinos da 

daakiTxvinos misi dacvis mowmeebi braldebis mowmeebis Tanabar pirobebSi; (. . .) »

a) mxareTa mosazrebebi

1. mTavroba

a) gamoZiebis saidumloeba

94. mTavroba Seaxsenebs rom sajaroobis principi ar gamoiyeneba proceduris 

yvela fazaSi, aramed mxolod sasamarTlo sxdomisa da ganaCenis gamotanis 

dros. amitom, uzenaesma sasamarTlom Tavis ganCinebaSi CaTvala rom 

gamoZiebis droebiTi saidumlo xasiaTi gamarTlebuli iyo gamoZiebis 

faqtebidan, danaSaulSi gareuli pirebidan da im faqtidan gamomdinare, rom 

maT realuri SesaZleblobani gaaCndaT daebrkolebinaT gamoZieba.

95. mTavroba Seaxsenebs, rom daxurul kars miRma, mesame mosarCeles mier 

micemuli Cvenebani ar aris braldebis erTaderTi Cveneba da am 

TvalsazrisiT iSveliebs sakonstitucio sasamarTlos gadawyvetilebas, 

romlis mixedviT am pirovnebam mravalgzis misca Cveneba, aqedan sabraldebo 

Cvenebebi 1997 wlis 12, 19 21 da 26 agvistos, gamoZiebis procesSi ; am 

Cvenebebis erTi nawili mxolod da mxolod advokatis TandaswrebiT, #1 

centraluri sagamoZiebos gamomZiebelisa da prokuroris TandaswrebiT misca, 

meore nawili ki misca gamoZiebaze saidumlos moxsnis Semdeg mxareebis 

winaSe, dacvis advokatebis TandaswrebiT.

96. mTavroba argumentad iSveliebs mosarCeleebis mier gaprotestebul 

ganaCenebs ; mesame mosarCelem, Cvenebebis micemis dros, NnaTeli, konkretuli 

da zusti formiT aRniSna rom, iyo samoqalaqo gvardiis erTerTi agenti, 

romelmac monawileoba miiRo x.a.l.-isa da x.i.s.-s dakiTxvebSi, rodesac es 

ukanasknelni imyofebodnen san sebasitianoSi, La Cumbre-s sasaxleSi, rom 

operacias koordinirebas uwevdnen da warmarTavdnen meoTxe da mexuTe 

mosarCeleebi, rom maT gasces instruqciebi dakiTxvis Sinaarsze pirveli 

mosarCeles SuamavlobiT da rom am ukanasknelma miiRo dakiTxvebis oqmi da 

samoqalaqo gvardiis agentebs misi ganadgureba ubrZana. mTavroba uSvebs, rom 

mesame mosarCele SemdgomSi daubrunda Tavis Cvenebebs werilobiTi formiT 

saqmis arsebiTad ganmxilveli sasamarTlos winaSe, iseve rogorc 

sasamarTlo sxdomaze da gadawyvita gamoeyenebina dumilis ufleba 

prokurorisa da braldebis mxareebis mier dasmuli kiTxvebisas, magram 



xazgasmiT aRniSnavs, rom misi 1997 wlis Cveneba wakiTxul iqna sasamarTlo 

sxdomaze da rom Tavad mesame mosarCelem sTxova gamomZiebels Cvenebis 

micema daxurul kars miRma (ix. zemoT §23) ; da bolos, mesame mosarCeles 

samedicino dosies rac Seexeba, mTavroba Tvlis, rom Audiencia Nacional-ma 
mxedvelobaSi miiRo misi fsiqikuri darRvevebi sanam misi Cvenebis sandoobas 

daaskvnida, misi Cvenebebis adekvaturi xasiaTidan gamomdinare.

97. mosamarTlem, rogorc ki saidumloeba moixsna, gadawyvita mesame 

mosarCelesTan dapirispirebebis mowyoba, razec uari ganacxades sxva 

mosarCeleebma (1997 wlis 18 seqtemberi, 24 da 29 oqtomberi, 1997 wlis 18 

noemberi da 1998 wlis 12 marti). mTavroba aseve acxadebs, rom mosamarTlem 

moawyo La Cumbres-s sasaxlis inspeqcia mosarCeleTa advokatebis 

TandaswrebiT da 1998 wlis 31 marts, mesame mosarCeles winaswar Cvenebaze 

Tavisi danaSaulis damZimebasTan dakavSirebiT, rodesac kidev iyo 

dapirispirebis SesaZlebloba, gamoyenebul ar iqna mosarCeleebis mier. 

amrigad, mosarCeleTa advokatebma ar gamoiyenes es SesaZlebloba, ara 

mxolod zepir fazaSi, aseve gamoZiebis dros, daekiTxaT mesame mosarCele 

dapirispirebis gziT da SewinaaRmdegebodnen mis Cvenebebs.

98. mTavrobisaTvis, braldebis mowmeebis dakiTxvisa Tu dakiTxvinebis ufleba 

da dapirispirebis principi savsebiT daculi iyo rogorc gamoZiebis, ise 

procesis dros.

b) Sefasebebi braldebis mtkicebulebebsa da maT sakmarisobaze

99. mTavroba miiCnevs, rom mesame mosarCeles sabraldeboUCveneba ar Seucvlia 

arc procesis dawyebamde da arc misi mimdinareobisas. Mmiuxedavad amisa, igi 

aRniSnavs rom evrosasamarTlom mravalgzis ganacxada rom, Tu »principSi, 

mtkicebulebani unda waredginos braldebuls, sajaro procesze an 

dapirispirebis gziT, es xels ar uSlis gamoZiebis periodSi gakeTebuli 

Cvenebis ganxilvas, im pirobiT rom daculi iqnas braldebulis dacvis 

uflebebi (Kostovski c. Pays-Bas, 1989 wlis 20 noemberi, série A n.166 ; Lüdi c. Suisse, 
1992 wlis 15 ivnisi, série A n.238 ; Van Mechelen et autres c. Pays-Bas, 1997 wlis 23 

aprili, 1997 –III dadgenilebebisa da gadawyvetilebebis krebuli), da rom 

procesze, dapirispirebis sabolo SesaZlebloba saSualebas iZleva 

dakmayofildes dapirispirebis principi da gamoasworos gamoZiebis dros 

daSvebuli yvela SesaZlo xarvezi. mocemul saqmeSi, mesame mosarCeles mier 

micemuli Cvenebebi, gamoZiebis procesSi mosamarTlisa da misi advokatis 

TandaswrebiT, rogorc ki ganmeorda sxva mosarCeleebis winaSe da maTi 

advokatebis TandaswrebiT, xelaxla iqna ganmeorebuli sasamarTlo procesze 

kanonis yvela moTxovnis dacviT. mesame mosarCeles dakiTxva procesze 

mimdinareobda dapirispirebis meTodiT da sakmaris mtkicebulebas 

warmoadgens udanaSaulobis prezumfciis mosasxsnelad. mTavrobis azriT, 

mesame mosarCeles SeeZlo ganemarta mis mier micemuli Cvenebebis 

gansxvavebulobis mizezi, magram man uari ganacxada epasuxa prokuraturisa 

da braldebis mxareebis mier dasmul SekiTxvebze. Aam kuTxiT, mTavroba 

SeniSnavs rom, dacvis mier dasmul kiTxvaze pasuxis gacemisas misi erTerTi 

Cvenebis Sesaxeb, mosarCelem mizezad maTi saidumlo xasiaTi daasaxela, maSin 



roca Tavad moindoma saidumlod Cvenebis micema. misi azriT, saqmis arsebiTi 

mxaris ganmxilvel mosamarTleebs araferi ar uSlida xels ufro meti 

ndoba gamoecxadebina mosarCeles mier, gamoZiebis dros, daxurul kars miRma 

micemul CvenebebisaTvis, vidre maTi uaryofisaTvis da rom mosamarTleebma, 

sxvaTa Soris, koreqtulad daasabuTes miRebuli gadawyvetileba. Uufro 

metic, 1997 wlis agvistoSi, daxurul kars miRma gakeTebuli gancxadebebi ar 

iyo danaSaulis damamtkicebeli erTaderTi saSualeba, mesame mosarCelem 

igive braldebebi gaimeora gamoZiebis saidumlo fazis dasrulebis Semdeg da 

sxva mosarCeleebis advokatebis TandaswrebiT.

100. mTavroba aseve miuTiTebs, rom Sida sasamarTlo organoebma 

mxedvelobaSi miiRes sxva detalebi da mtkicebulebebi. is miiCnevs rom 

mtkicebulebebi, romlebic exeba ukanonod dakavebas da mosarCeleTa 

pasuxismgeblobas am TvalsazrisiT, koreqtulad iyo Sefasebuli erovnuli 

sasamarTloebis mier da xazgasmiT aRniSnavs rom umaRlesma sasamarTlo 

organoebma mravaljer daadastures da gaamarTles saqmis arsebiTi mxaris 

ganmxilveli mosamarTleebis samarTlianoba.

101. mTavrobas argumentad mohyavs is faqti, rom msjeloba, romlis 

safuZvelzec saqmis arsebiTad ganmxilvelma sasamarTlo organom dasaja 

mosarCeleebi mkvlelobisaTvis, daadastures umaRlesma sasamarTlo 

organoebma. Mmisi azriT, gamoZiebis gaxsnis Semdeg, gvamebis aRmoCenisas da im 

faqtidan gamomdinare rom mosarCeleebis pasuxismgebloba ukanono 

dapatimrobaze dadgenili iyo, logikurad daiskvna rom ukanono dakavebis 

avtorebi mkvlelobis avtorebic iyvnen ; x.a.l.-isa da x.i.s.-s mokvlis 

gadawyvetileba mxolod imaT SeeZloT, romlebmac maTi dakaveba gadawyvites. 

rogorc aRniSna Tavis ganCinebaSi, sakonstitucio sasamarTlom, mTavroba, 

sxvaTaSoris, SeniSnavs rom meoTxe da mexuTe mosarCeleebi, TaviaanTi 

Tanamdebobebidan gamomdinare akontrolebdnen situacias da savsebiT 

SesaZlebeli iyo rom maT gankargulebaSi yofiliyo dakavebulebis 

sicocxle, romlebic SedgomSi mokles kidec ; da maT aranairi ganmarteba ar 

miuciaT Tu ratom ar gaaTavisufles isini an ra moxda maT dakavebasa da 

sikvdils Soris. rac Seexeba meore da mesame mosarCeleebs, mTavroba aseve 

ubrundeba daculi mowmis Cvenebebs, romelsac meore mosarCelem gaumxila 

rom Tavad da mesame mosarCele moqmedebdnen meoTxe mosarCeles brZanebiT, 

waiyvanes x.a.l. da x. i.s. alikanteSi da gamoasalmes sicocxles. rac Seexeba 

pirvel mosarCeles, mTavroba xazgasmiT aRniSnavs rom igi iyo meore da 

mesame mosarCeleebis, mkvlelobis Camdenebis ierarqiulad zemdgomi piri da 

igi damakavSirebeli rgoli iyo gankargulebebis mimcem Tanamdebobis pirebsa 

da maTze daqvemdebarebul, gankargulebebis Semsrulebebel pirebs Soris.

102. yovelive zemoxsenebulis safuZvelze, mTavroba askvnis rom konvencia 

aranairad ar darRveula.



2. mosarCeleebi

a) pirveli sami mosarCele

103. pirveli sami mosarCele miiCnevs, rom mxareebis mimarT gamoZiebis 

saidumlo gagrZelda ukiduresad didxans, usafuZvlod da usargeblod da 

rom saidumloeba SenarCunebuli iyo dacvis advokatebisaTvis xelis SeSlis 

mizniT, braldebis mowmeebis dakiTxvis dros. maT xazi gausves im faqts, rom 

ver SeZles daekiTxaT mTavari braldebis mowmeebi da amtkiceben rom 

rodesac gamoTxovil iqna dapirispirebiTi Cveneba, mosamarTlem uari 

ganacxada. isini Civian, rom maT mier wardgenili 39 mowme ara damajerebelad 

iqna miCneuli da 14 wardgenili dokumentidan, 6 moTxovna eqspertizis 

Catarebaze ar dakmayofilda. yovelive aman ki mniSvnelovnad Seamcira dacvis 

SesaZleblobebi.

104. rac Seexeba sabraldebo mtkicebulebebis sakmarisobas, sami pirveli 

mosarCele da gansakuTrebiT ki pirveli ori mosarCele SeniSnavs, rom maTi 

dasja eyrdnoba mowmis Cvenebebs mosmenilis Taobaze, arapirdapir Cvenebebs, 

romlebic erTmaneTs amyarebs da es yvelaferi eyrdnoba mxolod erTi 

pirdapiri mowmis, mesame mosarCeles gancxadebebs. am gancxadebebis gareSe, 

mtkicebulebaTa danarCeni nawili TavisTavad sakmarisi ver iqneboda 

udanaSaulobis prezumfciis mosaxsnelad.

105. rac Seexeba mesame mosarCeles gancxadebebs, erTaderTi sabraldebo 

mtkicebulebaa, romelsac efuZneba msjelobis yvela sxva elementi da 

gamotanil iqna sasjeli. pirveli ori mosarCele acxadebs, rom 

Tavdapirvelad, mesame mosarCelem uari ganacxada Cvenebis micemaze da 

Semoifargla sakuTari Tavisa da Tanabraldebulebis UdanaSaulobaze 

gancxadebis gakeTebiT. droebiT patimrobaSi erT welze meti xnis gatarebis 

Semdeg rTul da problematur pirobebSi, TviTmkvlelobis mcdelobis 

Semdeg, man gadawyvita Tavisi mdgomareobis gaumjobeseba, daubrunda 

pirvelad micemul Cvenebebs, GgamoZiebis saidumlod mimdinareobis dros, 

raTa brali daedo sxvebisaTvis da minimalur doneze daeyvana sakuTari 

damnaSaveoba da maqsimalur doneze aeyvana Tanabraldebulebis damnaSaveoba. 

pirveli sami mosarCeles advokati acxadebs, rom mesame mosarCeles mier 

(maSin mas sxva advokati warmoadgenda. ix. zemoT §26) 1997 wlis 12, 19, 21 da 26 

agvistos micemuli Cvenebebis Sesaxeb presidan Seityo. es Cvenebebi miRebul 

iqna mesame mosarCelesaTvis samedicino daxmarebis aRmoCenisa da misi 

fsiqikuri darRvevebis mxedvelobaSi miRebis gareSe. am TvalsazrisiT, 

mosarCeleebi, xazgasmiT aRniSnaven, rom gamoZiebis bolos, mesame mosarCele, 

romelic gaTavisuflda sagamoZiebo centris gamomZieblis zewolisagan, 

werilobiTi formiT xelaxla daubrunda pirvelad gakeTebul gancxadebas, 

ganmarta daxurul kars miRma Cvenebis micemis mizezi da ganacxada sakuTari 

Tavisa da Tanabraldebulebi.s udanaSauloba. mosarCeleebi amtkiceben, rom 

procesze igi damawynarebeli saSualebebis zemoqmedebis qveS movida da ar 

imyofeboda sabraldebo Cvenebis wakiTxvis momentSi ; isini aseve acxadeben 

rom igi Tavis pozicias inarCunebda saqmis zepiri mosmenis dros, sadac mas 

ar daudasturebia sabraldebo gancxadebebi, romlebic daxurul kars miRma 



gaakeTa da isini mxolod wakiTxul iqna, magram uari ganacxada azris 

gamoxatvaze da gaagrZela Tavisi da Tanbraldebulebis udanaSaulobis 

mtkiceba.

106. isini acnobiereben saqmisi arsebiTi mxaris ganmxilveli mosamarTleebis 

arCevans sakuTari kriteriumebiT, gamoZiebisa da zepiri mosmenis dros, mesame 

mosarCeles mier micemuli Cvenebebis Sefasebisas, magram isini Tvlian rom 

aucilebelia rom gamoZiebis dros gakeTebuli Ggancxadeba aseve gakeTdes 

dapirispirebis principis mixedviT, rom sxva mosarCeleebis dacvas 

SesaZlebloba hqondes gamovides im mosarCeleze zewolis gareSe, romelmac 

sxvebi daanaSaula.

107. es piroba surda yvela mosarCeles da gansakuTrebiT pirvel mosarCeles, 

romelsac brali daedo mxolod gamoZiebis dros, daxurul kars miRma, mesame 

mosarCeles mier micemuli CvenebiT. mosarCeleebi miiCneven rom rogorc ki 

aRar moxdeba xsenebuli bralisSemcveli Cvenebis aRiareba, daiSleba 

msjelobis mTeli sistema ris safuZvelzec sasjeli iqna gamotanili.

108. isini Seaxseneben, rom espanur samarTalSi, braldebulebi, rodesac isini 

warsdgebian gamomZieblis winaSe da iZlevian Cvenebebs, valdebulni ar arian 

Tqvan simarTle, dadon fici, ar iZlevian araviTar dapirebas da ar 

imyofebian yalbi Cvenebebis micemis gamo, dasjis muqaris qveS. mocemul 

saqmeSi, pirveli ori mosarCele aRniSnavs, rom mesame mosarCeles mier 

micemuli Cvenebebi saiduloebis grifiT, sxvaTaSoris warmoadens garkveul 

gansakuTreobrivobas : pirveli aris is, rom mas neba daerTo ufro 

SeRavaTian penitencialur mopyrobaze, moxda misi gadayvana sxva 

penitencialur centrSi. meore, mieca gasvlis da kontaqtis ufleba ojaxis 

wevrebTan, sxva SeRavaTebTan erTad ; aq saqme exeboda misTvis bralis 

momxsnel Cvenebas misive avtorTan mimarTebaSi, romelmac Tavisi monawileoba 

minimumade daiyvana ; mesame, es Cveneba misca mZime fsiqikuri paTologiiT 

Sepyrobilma pirovnebam, romelmac mravaljer scada Tavis mokvla 

proceduris dros da romelic yovelive amis miuxedavad dakaveuli iyo erT 

welze meti xnis ganmavlobaSi. amas garda, pirveli ori mosarCele amtkicebs 

rom 1997 wlis agvistos sabraldebo gancxadebebis gakeTebamde, mesame 

mosarCele eqims ar gausinjavs.

109. pirveli sami mosarCele askvnis rom aranormaluri garemoebebis aseTi 

erTobliobiT mesame mosarCeles Cvenebis garSemo, SeuZlebelia gamotanil 

ganaCens samarTliani safuZveli hqonoda.

b) meoTxe mosarCele

110. meoTxe mosarCele irwmuneba rom braldebis momxsneli mtkicebulebebis 

didi nawili miRebul ar iqna da amgvarad, dacvis SesaZleblobebi 

seriozulad Semcirda, daxurul kars miRma, gamoZiebis dros, mesame 

mosarCeles mier Cvenebebi gamomZieblis zewolis qveS iyo micemuli, romelic 

mas penitencialur SeRavaTebs dapirda ; procesze ki uaryo es Cvenebani. igi 



aseve aRniSnavs rom braldebulebi moklebulni iyvnen SesaZleblobas mesame 

mosarCeles mier micemuli Cvenebebis sapirispiro eTqvaT, da mTavrobis 

mosazrebis sawinaaRmdegod, braldebis mxaris mier SeTavazebul 

Sepirispirebebs arasdros hqonia adgili, iqidan gamomdinare rom man ver 

SeZlo mesame mosarCelesaTvis kiTxvebis dasma. igi iSveliebs, sakonstitucio 

sasamarTlos gansxvavebuli azris mqone mosamarTleebis msjelobas erTis 

mxriv, daculi mowmis CvenebebTan mimarTebaSi, romelsac savaraudod fuli 

gadauxades Cvenebis misacemad da meores mxriv, mesame mosarCeles mier 

micemul CvenebebTan dakavSirebiT, romelSic is amtkicebs rom x.a.l._isa da 

x.i.s-s safrangeTSi ayvanaSi, maT alikanteSi gadayvanasa da maTze 

ganxorcielebul wamebaSi Tu mkvlelobaSi monawileoba ar miuRia. is 

uaryofda aramxolod sakuTar monawileobas, aramed samoqalaqo gvardiis 

monawileobasac. Aamgvarad, meoTxe mosarCele askvnis rom aranairi 

mtkicebuleba ar aCvenebs mis damnaSaveobas.

111. meoTxe mosarCelem ganacxada rom mesame mosarCeles mier gakeTebuli 

gancxadebebi mas ar exeboda da swored am mizezis gamo ar dakiTxa. is aseve 

irwmuneba rom realurad, arasodes miscemia SesaZlebloba gaeprotestebina 

mesame mosarCeles sabraldebo Cveneba. igi ar daupirispirebiaT mesame 

mosarCelesTan, vinaidan arc mosamarles, arc bralmdebel mxareebs, arc 

dacvis advokatebs da arc mesame mosarCeles ar ufiqriaT aseTi 

dapirispirebis aucileblobaze. meoTxe mosarCele amtkicebs, rom mesame 

mosarCeles gancxadebebs gaecno gazeTSi «El Mundo« da es maSin, rodesac es 
Cvenebebi saidumlod dacvas eqvemdebareboda.

112. is miiCnevs, rom mesame mosarCelem, avadmyofma Tqva is, risic gagonebac 

gamoZiebels surda. igi amtkicebs, rom mosarCeles Cvenebaze xeli ar 

mouweria da winaswar gasinjuli arc yofila Sesabamisi kvalifikaciis mqone 

eqimis mier misi janmrTelobis mdgomarebis dasadgenad, maSin rodesac igi 

fsiqiatrul saavadmyofoSi iwva. am konteqstSi, meoTxe mosarCele miuTiTebs 

rom dasjis Sesaxeb gamotanili ganaCeni saerTod ar Seesabameba am situacias 

da Civis rom daisaja am Cvenebis gamo, maSin rodesac mesame mosarCeles 

misTvis arasodes daudia brali x.a.l._isa da x.i.s.-s ayvnasa da mkvlelobaze 

brZanebis gacemaSi.

g) mexuTe mosarCele

113. mexuTe mosarCele xazgasmiT aRniSnavs, rom gamoZieba saidumlod mxolod 

gamonaklis SemTxvevebSi mimdinareobs da isic gansazRvruli vadiT, vinaidan 

es zoma warmoadgens dacvis uflebis mkacrad SezRudvas. Tumca, gamoZieba 

saidumlod srulad Tu nawilobriv ramodenime Tvis ganmavlobaSi gagrZelda. 

is aRniSnavs rom gamoZiebas saidumlo grifi daedo 1997 wlis 8 agvistos, 

gamoZiebis dawyebidan ori wlis Semdeg. Ees gadawyvetileba mxareebs ar 

Seatyobines da aqedan gamomdinare winaaRmdegoba veRar gauwies. is amatebs 

rom, gamoZiebis msvlelobisas, SemdgomSi wayenebuli iqna moTxovna xelaxali 

mosmenisaTvis dacvis advokatebis TandaswrebiT, mesame mosarCeles meti 

Cveneb aRar miucia am situaciaSi, sadac realuri da efeqturi SesaZlebloba 

arsebobda dapirispirebisa.



114. is azustebs, rom mesame mosarCele droebiT patimrobaSi imyofeboda da 

hqonda mZime fsiqikuri paTologia, kerZod ki bipolaruli darRveva 

depresiuli da hiperTimiis periodebis monacvleobiT, romelsac Tan sdevda 

TviTmkvlelobisaken midrekileba. rodesac mas pirveli gadawyvetileba 

gadaeca damnaSaved cnobaze, 1996 wlis maisSi (ix. zemoT §18), mesame 

mosarCeles mZafri reaqcia hqonda da amitom mosamarTlem aRZra sisxlis 

samarTlis saqme. mesame mosarCeles samedicino daxmareba aRmoCenili ar 

hqonda, rodesac sabraldebo Cvenebebi misca.

115. igi Tvlis rom, mTavrobis SeniSvnebSi CamoTvlili saproceduri aqtebi 

ar warmoadgens, rogorc Tavad ganmartavs, im zomebs romlebic SesaZlebels 

xdis sabraldebo Cvenebebi dapirispirebis princips dauqvemdebaros, vinaidan, 

gamoZiebaSi, dapirispireba warmoadgens gansakuTrebul zomas, romelic 

iTvaliswinebs ori gansxvavebuli versiis dapirispirebas faqtebTan 

miaxloebuli da zusti versiis dasadgenad, ise rom advokatebs SeeZloT 

kiTxvebis dasma. iq, sadac es SeuZlebeli iqneba, moxdes pirovnebis anu 

dapirispirebis obieqtis dakiTxvaAda sxva mxareebi, sxvaTaSoris, ar unda 

eswrebodnen. TumcaRa, aranair dapirispirebas mesame da mexuTe mosarCeles 

Soris, ar hqonia adgili.

116. arc, 1998 wlis 31 marts, danaSaulSi eWvmitanilis mier gakeTebuli 

gancxadeba ar iZleva mowmis Cvenebis uaryofis SesaZleblobas., vinaidan am 

gancxadebaSi oficialurad da piradad brali edeba mas, vinc ukve 

braldebulad iyo gamocxadebuli, da mosTxoves daTanxmebuliyo an ukuegdo 

sabraldebo gadawyvetilebaSi mocemuli faqtebi, maram braldebulma ver 

moaxerxa sxva mxareebisTvis SekiTxvebis dasma.

117. is xazs usvams, rom mesame mosarCeles mier 1997 wlis agvistoSi 

gakeTebuli gancxadebebi mxareebisaTvis xelmisawvdomi gaxda mxolod 1997 

wlis 9 seqtembers (ix. zemoT §27), rodesad gamoZiebas moexsna saidumlos 

grifi. mesame mosarCeles 1997 wlis 24 oqtombers procesze wardgenis Sesaxeb, 

raTa SesZleboda damatebebi Seetana agvistos TveSi micemul CvenebebSi, 

mxareebs ar euwyaT, mexuTe mosarCelem ver SesZlo dapirispirebis principi 

gamoeyenebina am CvenebebTan mimarTebaSi.

118. myari sabraldebo mtkicebulebis ar arsebobasa da udanaSaulobis 

prezumfciis darRvevas rac Seexeba, mexuTe mosarCele acxadebs, rom 

braldebis ZiriTadi mtkicebuleba romelze dayrdnobiTac gamotanili iqna 

sasjeli, efuZneboda mesame mosarCeles mier, gamoZiebis dros, saidumlod, 

micemul Cvevnebebs. is Tvlis, rom es xarvezi ver gamoswordeboda procesze 

am sadavo Cvenebebis wakiTxviT, maSin rodesac mesame mosarCelem werilobiTi 

formiT da zepiri mosmenisas uaryo aRniSnuli Cvenebebi da Tqva rom es 

yvelaferi gamogonili iyo procesze Tavisis situaciis gasaumjobeseblad. 

mexuTe mosarCelesaTvis, am Cvenebebis garda, sxva aranairi mtkicebuleba ar 

ganapirobebs mis winaaRmdeg gamotanil ganaCens.

119. mexuTe mosarCele uaryofs mTavrobis mosazrebas, romlis mixedviT 

braldebulTa advokatebma SeZles mesame mosarCelesagan axali Cvenebis aReba 



dapirispirebis principis Sesabamisad. is Tvlis, rom aseTi msjelobiT, 

mTavroba dacvas dauSvevebili formiT akisrebs pasuxismgeblobas 

gamoasworos braldebis mtkicebulebis sakonstitucio xarvezebi da 

amgvarad, valdebulebas uxsnis braldebis mxareebsa da metic mosamarTles, 

romelsac evaleba braldebis mtkicebulebis kanonierebis Semowmeba.

120. nebismier SemTxvevaSi, mexuTe mosarCele Tvlis rom, mxedvelobaSi romc 

iRebdes mesame mosarCeles mier saidumlod sabraldebo Cvenebebis micemis 

SesaZleblobas, mis winaaRmdeg arsebuli sabraldebo mtkicebulebebi 

arasakmarisia mkvlelobisa da ukanonod dapatimrebisaTvis aseTi sasjelis 

gamotanisaTvis. is xazs usvams rom mesame mosarCeles realurad misTvis 

arasodes daudia brali misi nebismieri formiT monawileobaze batonebis 

x.a.l.-isa da x.i.s.-is ayvanasa da mkvlelobaSi. misi azriT, ganaCeni misi 

dasjis Taobaze eyrdnoba mxolod subieqtur detalebsa da Sefasebebs, 

romlebic moklebulia yovelgvar logikur da materialur safuZvels.

121. am TvalsazrisiT, igi aRniSnavs rom Audiencia National_is mosamarTleebma 

dadgenilad CaTvales misi pasuxismgebloba Cadenili ori mkvlelobisaTvis, 

vinaidan CaTvales, rom igi aseve pasuxismgebeli iyo ukanono dapatimrebaze, 

ise rom mxedvelobaSi ar miRebula is faqti, rom orive qmedeba, obieqturad 

Tu moxda msjeloba, erTmaneTTan mainc da mainc ar aris dakavSirebuli. 

miuxedavad amisa, mosamarTleebma CaTvales, rom « batonebis x.a.l.-isa da 

x.i.s.-is mkvlelobis gadawyvetileba miRebul SeiZleboda yofiliyo mxolod 

da mxolod im pirebis mier, romlebmac maT ayvanaze gasca brZaneba ». misTvis 

amgvar msjelobas aranairi gamarTleba ar aaqvs.

122. is aseve aRniSnavs rom aseve dadgenili ar aris, rom namdvilad man miiRo 

batonebis x.a.l.-isa da x.i.s.-is ayvanaze gadawyvetileba da am TvalsazrisiT 

ar arsebobs aranairi pirdapiri da safuZvliani mtkicebuleba, romelzec 

Rirebuli msjeloba aigeboda.

B

b) evrosasamarTlos Sefaseba

1. gamoyenebuli ZiriTadi principebi

123. evrossasamarTlo Seaxsenebs, rom me-6 muxlis §3 moTxovnebi warmoadgens 

samarTliani procesis uflebis gansakuTrebul aspeqtebs, romlebic 

garantirebulia 1-li paragrafiT da udanaSaulobis prezumfcias, romelsac 

eZRvneba §2, warmoadgens, sxva elementebs Soris, sisxlis samarTlis sferoSi 

samarTliani procesis mcnebas (kerZod, ix. Alellenet de Ribemont c. France, 1995 wlis 

10 Tebervali, §35, série A, N.308, Pullar c. Royaume-Uni, 1996 wlis 10 ivnisi, §45, 

krebuli 1996-III, da Foucher c. France, §30 1997 wlis 18 marti, krebuli 1997-II). mas 

mizanSewonilad miaCnia mosarCeleTa saCivrebis 1-li, 2-e da 3-e paragrafebis 

niSniT gaerTianeba (ix. sxva mraval gadwyvetilebas Soris, Van Mechelen et autres 
c. Pays-Bas, ix. §49).



124. evrosasamarTlo miiCnevs, rom 6-e muxlis §1 Tanaxmad, mtkicebulebis 

elementebi sajaro procesze unda iyos wardgenili braldebulis winaSe, 

sadac gaimarTeba mosmena dapirispirebiTi meTodiT. (Krasniki c. république tchèque, 
n. 51277/99, 2006 wlis 28 Tebervali, §75). aq laparakia minimaluri pirobis 

dakmayofilebaze, rogorc yvela im sxva moTxovnaze, romelsac me-6 muxlis §3 

iTvaliswinebs yvela braldebulTan mimarTebaSi ; me-6 muxlis §3 debulebebi, 

rogorc aseTi, ar SeiZleba moisazrebodes rogorc mxedvelobaSi misaRebi 

elementebis ubralo magaliTebi, raTa ganisazRvros procesis samarTlianoba 

(Barberà, Messegué et Jabardo c.Espagne, 1988 wlis 6 dekemberi, §§67 da 68; série A n.146, 
Kostovski c. Pays-Bas, ix. zemoT §39). im SemTxvevaSic ki, rodesac 

dakmayofilebulia minimaluri moTxovnebi, evrosasamarTlos movaleobas ar 

warmoadgens gamoxatos Tavisi mosazreba imasTan dakavSirebiT, Tu ramdenad 

marTebulia mowmeTa Cvenebebis mtkicebulebad miReba, aramed mas evaleba 

mTlianobaSi ganixilos, maT Soris, aris Tu ara samarTliani 

mtkicebulebebis wardgenis forma, (Van Mechelen et autres, §50, da Doorson c. Pays-Bas, 
1996 wlis 26 marti, ganaCenebisa da gadawyvetilebebis krebuli §67 1996-II).

125. swored am mizeziT, evrosasamarTlom miiCnia, rom ganaCenSi, romelic man 

gamoitana saqmeze Unterpertinger c. Autriche (1986 wlis 24 noemberi, série A, n.110), 
TavisTavad, Cvenebebis wakiTxvis dros maTi avtorebis daswrebis gareSe, 

SeuZlebelia SeTavsebulad CaTvliliyo konvenciis 6-e muxlis §§1 da 3 d) 

punqtis mixedviT, mxolod erTi pirobis garda, Tu misi rogorc 

mtkicebulebad gamoyeneba moxda dacvis uflebebis dacviT, rac me-6 muxlis 

sagansa da mizans Seadgens. es principSi gulismxobs, rom braldebuls unda 

mieces adekvaturi da sakmarisi SesaZlebloba gaaprotestos sabraldebo 

mtkicebuleba, dakiTxos misi avtori Cvenebis micemis dros an mogvianebiT.

126. saerTo wesiT, me-6 muxlis §§1 da 3 d) punqti braldebuls aZlevs 

adekvatur da sakmaris saSualebas gaaprotestos sabraldebo Cveneba, 

dakiTxos misi avtori Cvenebis micemis momentSi an mogvianebiT (Van Mechelen et 
autres, §51 da ix. zemoxsenebuli Lüdi c. Suisse, §49). rodesac gamotanili sasjeli 

an gansazRvruli nawili efuZneba mxolod mxolod erTi mowmis Cvenebebs da 

rodesac braldebuls arc gamoZiebis stadiaSi da arc procesze, ar aaqvs 

SesaZlebloba dakiTxos an daakiTxvinos misi avtori, gansakuTrebiT am dros 

aris SezRuduli dacvis uflebebi, rac ewinaaRmdegeba me-6 muxlis garantiebs 

(ix. zemoxsenebuli Untertinger c. Autriche, §§31-33, Saidi c. France, 20/09/1993, §§43-44, série 
A n.261-C, Van Mechelen et autres, §55 da Lucà c. Italie n.33354/96, §40, CEDH 2001-II). am 
konteqstSi, is garemoeba rom msgavsi Cvenebebi miekuTvneba Tanabraldebuls, 

rogorc mocemul saqmeSi, da ara mowmes ar aris damajerebeli. am 

TvalsazrisiT, evrosasamarTlo xazs usvams rom termins « mowme » 

konvenciis sistemaSi aqvs « avtonomiuris » mniSvneloba (ix. ganaCeni Vidal c. 
Belgique, 22/04/1992, §33, série A n.235-B). amrigad, Cvenebam, romelsac miscems 

pirdapiri gagebiT mowme Tu TanaeWvmitnili, arsebiTad, SeiZleba safuZveli 

Cauyaros dasjas; igi warmoadgens sabraldebo Cvenebas da masTan mimarTebaSi 

gamoiyeneba me-6 muxlis §§1 da 3 d) punqtiT gaTvaliswinebuli garantiebi (ix. 

Ferrantelli et Santangelo c. Italie, 07/08/1996, §§51, 52, krebuli1996-III).



127. da bolos evrosasamarTlo Seaxsenebs, rom mis funqciebSi ar Sedis 

faqtebsa da mtkicebulebebebze sakuTari SefasebebiT Caanacvlos Sida 

sasamarTlo organoebis mier Sefasebuli faqtebi da mtkicebulebebi. Ees 

pirvel rigSi Sida samarTlisa da erovnuli sasamarTlo organoebis 

kompetenciaa (Shcenk c. Suisse, 12/07/1988, §§45-46, série A n. 140 da Garcia Ruiz c. Espagne 
[GC], n. 30544/96, §28, CEDH 1999-I). samagierod, erovnuli samarTlisa da 

sasamarTlo organoebis movaleobaa, rom mtkicebulebis saSualebebi 

warmodgenili iyos imgvarad rom uzrunvelyos samarTliani procesi (ix, 

gadawyvetilebebi Edwards c. Royaume-Uni, 16/12/1992, §34, série A n.247-B da Mantovanelli 
c. France, 18/03/1997, §34, krebuli 1997-II).

2. zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

128. evrosasamarTlo SeniSnavs, rom mocemul saqmeSi, mosarCeleebis dasja 

nawilobriv eyrdnoba daxurul kars miRma mesame mosarCeles, Tanabraldebul 

b-n baios mier micemul Cvenebebs, aseve im mtkicebulebebsa da detalebs, 

romlebsac mosarCeleebis azriT aranairi Rirebuleba ar eqneboda rom ar 

yofiliyo mesame mosarCeles Cvenebebi, romlebic SemdgomSi procesze Tavadve 

uaryo, maram mainc iqna isini gamoyenebuli maT winaaRmdeg mimarTuli 

braldebebis safuZvlad, romlebic saqmis arsebiTad ganmxilvelma 

mosamarTleebma ufro sandod miiCnies vidre mis mier micemuli Cveneba 

procesze.

129. evrosasamarTlo Seaxsenebs rom arc Tu ise iSviaTad, mas uxdeba moiZios 

sTavazobs TuU ara, Sida sasamarTlo organoebis mier warmoebuli 

procedurebi sakmaris garantiebs dacvasTan mimarTebaSi sirTuleebis 

dasaZlevad gamoZiebis mimdinareobisas ; an amis garda, saWiroa Tu ara, rom 

sasamarTlo xelisuflebis winaSe mimdinare proceduram gamoasworos 

dabrkolebebi, romlebsac saqme waawyda wina etapebze (ix. zemoxsenebuli 

Doorson c. Pays-Bas, §72).

130. am TvalsazrisiT, evrosasamarTlo miiCnevs, rom SeiZleba aucilebeli 

aRmoCndes, sasamarTlo xelisuflebisaTvis, zogierT garemoebaSi gamoiyenos 

gamoZiebis mosamzadebel periodSi micemul Cvenebebi, im pirobiT rom igi 

gamyarebuli unda iyos sxva mtkicebulebebiT. cxadia, mocemul SemTxvevaSi, 

umjobesi iyo, rom sxva mxareebsac moesminaT piradad mesame mosarCelesaTvis 

da dapirispirebodnen misi aRiarebebisas da gamoZiebis mimdinareobisas, 

daxurul kars miRma, Cvenebebis micemis dros, magram es mosazreba ver 

moaxdens sisxlis samarTlebrivi devnis mizanSewonilobis paralizebas 

danarCen SemTxvevaSi da amis gakontroleba evrosasamarTlos ar SeuZlia (ix. 

gadawyvetileba Asch c. Autriche, 26/04/1991, §28, série A n.203). uzenaesi sasamarTlos 

msgavsad, evrosasamarTlo adgens, rom sxva mosarCeleebs aranairi axali 

Cvenebis micema ar uTxoviaT mesame mosarCelesaTvis arc gamoZiebis saidumlo 

fazis da arc saerTod, gamoZiebis dasrulebis Semdeg. igi miuTiTebs rom 

rogorc ganmartavs sakonstitucio sasamarTlo Tavis ganCinebaSi, pirvel 

xanebSi, mesame mosarCelem uaryo Tavisi da sxva mosarCeleebis monawileoba 

faqtebSi, Semdeg ki, rogorc ki gamoZiebas saidumlos grifi moexsna, brali 

dasdo maT daxurul kars miRma micemuli CvenebebiT sxva mosarCeleTa 



advokatebis TandaswrebiT. mosamarTlem, sxvaTa Soris, mosarCeleebsa da maT 

advokatebs SesaZlebloba misca dapirispirebodnen mesame mosarCeles da 

ukuegdoT misi gancxadebebi, ris gakeTebazec maT uari ganacxades.

131. mocemuli saqmidan gamomdinare, unda aRiniSnos rom pirdapiri da 

mosmenilis Taobaze gakeTebuli Cvenebebi (romlebic ekuTvnoda dacul 

mowmes 2345 da mowme l.s.-s) miRebul iqna mesame mosarCeles mier 1997 wlis 

agvistoSi, sadavo sabraldebo Cvenebebis micemamde karga xniT adre, rac 

sakmarisi aRmoCnda mosamarTlesaTvis, raTa 1996 wlis 20 agvistos gamoetana 

gadawyvetileba meore da mesame mosarCeleebisaTvis bralis wayenebaze da 

droebiT patimrobaze ukanonod dapatimrebis, wamebisa da mkvlelobisaTvis. 

miRebul gadayvetilebaze es ukanasknelni informirebulni ar yofilan. Aam 

bralis wayenebaze gadawyvetilebis droebiTi xasiaTis miuxedavad, sisxlis 

samarTlis proceduris konteqstSi, evrosasamarTlo miiCnevs, rom mocemul 

SemTxvevaSi, es gadawyvetileba gamotanil iqna ise, rom mosamarTles 

mxedvelobaSi ar miuRia daxurul kars miRma, mesame mosarCeles mier 

micemuli sadavo Cvenebebi, romlebsac TiTqos da, mosarCeleebis TqmiT, 

efuZneba yvela bralismomcveli yvela sxva mtkicebuleba da detali.

132. rac Seexeba proceduris safuZvlianobas, evrosasamarTlo SeniSnavs rom 

Audiencia National-ma mosarCeleebi damnaSaveebad cno gamoZiebisa da procesis 

dros wardgenili Tanmxvedri mtkicebulebebis erTobliobis safuZvelze (ix. 

zemoT §55-§60), aseve, erTerTi eWvmitanilis mier procesamde gakeTebuli 

gancxadebebis safuZvelze, rogorc daxurul kars miRma gamoZiebis dros, ise 

procesze. kerZod, saubaria mesame mosarCeleze. TumcaRa, es gancxadebebi 

mtkicebulebis erTaderTi elementi ar yofila, romlebsc daeyrdnen saqmis 

arsebiTad ganxmilveli mosamarTleebi mosarCeleebisaTvis sasjelis 

gamotanisas. Aamas, realurad, emateba 1997 wlis 18 seqtembris (ix. zemoT § 28, 

1997 wlis 24 oqtombris (ix. §29), 1997 wlis 29 oqtombris (ix. §30), 1997 wlis 18 

noembris (ix. §33) da 1998 wlis 12 martis (ix. §34) Cvenebebi da Sepirispirebebi, 

iseve rogorc mesame mosarCeles mier 1998 wlis 31 marts micemuli winaswari 

Cvenebebi (ix. §38), sxva mosarCeleebis Cvenebebi, mesame mosarCeles mier 

gadacemuli xmovani Canaweri, romelic moicavs sapatimroSi x.t.-sa da pirvel 

mosarCeles saubris Canawers, mravali sxva Cveneba (aqedan, im qalaqis 

policielebisa da samoqalaqo gvardiis agentebi, sadac gvamebi iqna 

aRmoCenili, samoqalaqo gvardiis agentebi, daculi mowmeebi da mowmeebi, 

romlebmac ganacxades is rac Tavad moismines), aseve ise gancxadebebi da 

dokumentebi, romlebic mniSvnelovani iyo detalebis TvalsazrisiT da 

gaamyara mtkicebulebebi, agreTve is eqspertizebi romlebmac moaxdines 

gvamebis identifikacia da kidev La Cumbre-s sasaxlis inspeqciis oqmi.

133. amas garda, evrosasamarTlo miiCnevs, rom mesame mosarCeles mier, 

gamoZiebis msvlelobisas, daxurul kars miRma micemuli Cvenebebis damateba 

Cvenebebis oqmze, Seesabameboda Sida samarTlebriv normebs. (ix. §87). 

xsenebuli Cvenebebi wakiTxul iqna procesze da mis avtors SeeZlo ganemarta 

gansxvaveba mis Zvel gancxadebebsa da procesze micemul axal Cvenebas Soris. 

evrosasamarTlo adgens rom sakonstitucio sasamarTlosaTvis, mesame 

mosarCeles mier Cvenebis uaryofa sxva araferi iyo Tu ara mcdeloba 



gaTavisuflebuliyo sisxlis samarTlis pasuxismeblobisagan da daecva 

meore mosarCele, iseve rogorc Tavisi zemdgomi pasuxismgebeli pirebi. 

evrosasamarTlo aseve adgens, rom mesame mosarCele daikiTxa saqmis zepiri 

ganxilvis dros dapirispirebis principis dacviT, pasuxi gasca misi da sxva 

advokatebis mier dasmul kiTxvebs, magram uari ganacxada prokurorisa da 

braldebis sxva mxareebis kiTxvebze pasuxis gacemaze (ix. §51). 

evrosasamarTlo miiCnevs, rom rogorc sakonstitucio sasamarTlom miiCnia, 

mesame mosarCeles amgvari qmedeba warmoadgens mosarCeleebisaTvis 

udanaSaulobis prezumfciis mosaxsnelad Rirebul mtkicebulebas da adgens 

rom mosarCeleebs gaaCndaT adekvaturi da sakmarisi SesaZlebloba 

sasargeblod gamoeyenebinaT dacvis uflebebi (ix, zemoxsenebuli 

gadayvetilebebi Saïdi c. France da Kostovski c. Pays-Bas).

134. evrosasamarTlo miiCnevs, rom Sida iurisdiqciuli organoebis funqciaa 

Seafasos mesame mosarCeles Cvenebebis sandooba da gansazRvros SurisZiebiT 

iyo gamsWvaluli, dausjelobis surviliT Tu sxva msgavsi motiviT. 

amasTanave, igi adgens rom uzenaesma sasamarTlom am sakiTxze miRebul 

gadawyvetilebaze warmoadgina Tavisi motivi da msjeloba da daazusta, rom 

mxedvelobaSi miiRo mesame mosarCeles avadmyofoba, Tumca uaryo mis 

fsiqikur darRvevebsa da 1997 wlis agvistos micemul Cvenebebs Soris raime 

kavSiri, da rom es Cvenebebi gamyarebuli iyo sxva detalebiT da samedicino 

eqspertiis mixedviT sruliad gamoricxa fantaziorobis SesaZlebloba misi 

mxridan. Uuzenaesma sasamarTlom sxvaTaSoris ucvlelad datova sakasacios 

mier dadgenili sasjelebi, zogierTi sasjeli daamZima kidec im 

braldebebidan gamomdinare, romelic wauyena Audiencia Nacional—ma.

135. evrosasamarTlo, aseve, SeniSnavs rom rac Seexeba danaSauls 

arakanonieri dapatimrebisaTvis, sakonstitucio sasamarTlom CaTvala, rom 

gancxadeba damnaSaveobaze ar eyrdnoboda eqskluziurad mesame mosarCeles 

mier mTavar saagmoZiebo mosamarTlisTvis micemul Cvenebas daxurul kars 

miRma, aramed, es Cvenebebi gamomdinareobda amave mosarCeles mier gakeTebuli 

sabraldebo Cvenebebidan, romlebic misca gamoZiebis mimdinareobisas da aseve 

sxva mtkicebulebebidan, romlebmac es Cvenebebi gaamyara, aseve sxva sadavo 

gancxadebebidan, romlebic ganxilul iqna saqmis zepiri mosmenisas 

konstituciisa da kanonebis yvela moTxovnis dacviT. mkvlelobisaTvis 

mosarCeleTa dasjas rac Seexeba, evrosasamarTlo aRniSnavs rom 

sakonstitucio sasamarTlom ganixila Tu romeli dadgenili faqtebis 

(msxverplTa ukanono dapatimreba, romelsac maTi sikvdili moyva) safuZvelze 

daaskvna Audiencia Nacional—ma rom mosarCeleebi iyvnen mkvlelobis avtorebi 

da miiCnia rom aseTi msjeloba ar SeiZleba iyos saR azrs moklebuli an 

alogikuri im motiviT, rom mkvleloba ar SeiZleboda dadgeniliyo 

dapatimrebis faqtidan gamomdinare, miTumetes rom mosarCeleebs ganmarteba 

ar miuciaT dakavebulebis xvedrze. Audiencia Nacional—is mier ganxiluli 

Cvenebebi, sakonstitutcio sasamarTlos mixedviT ar warmoadgens erTaderT 

mtkicebulebas, magram Sevsebuli iyo sxvadasxva arsebuli detaliT ramac 

SesaZlebeli gaxada mosarCeleebis damnaSaveobis dadgena ; mowmeTa sandoobam 

gadaswona mosarCeleebis mier, dapirispirebis meSveobiT micemul Cvenebebs.



136. evrosasamarTlo adgens, rom Sida sasamarTlo organoebma sakmarisad 

daasabuTes gadwyvetilebebi. mas ar evaleba xelaxla ganixilon 

mtkicebulebebi an Caenacvlos Sida sasamarTlo organoebs mtkicebulebaTa 

elementebis xelaxali interpretaciisaTvis, romlebsac isini daeyrdnen 

sasjelis gamosatanad. Mmocemul saqmeSi, evrosasamarTlo ar fiqrobs rom 

dacvis uflebebi darRveuli iyo saqmis ganxilveli sasamarTlo organoebis 

mier, rogorc es aRniSnulia mosarCeleebis sabraldebo punqtebSi.

137. aqedan gamomdinare, konvenciis debulebebi ar darRveula.

Aam motivebis safuZvelze, evrosasamarTlo erTxmad,

Aacxadebs, rom konvenciis 6-e muxlis §§ 1, 2 da 3 ar darRveula.

Sedgenilia frangulad, werilobiTi formiT gadaica 2010 wlis 2 noembers, 
reglamentis 77-e muxlis §§ 2 da 3 mixedviT.

santiago kesada           Josef kasadevali

sasamarTlo sxdomis mdivani       sasamarTlos Tav-re


