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gadawyvetileba saboloo gaxda konvenciis 44-e muxlis me-2 punqtis 
 Sesabamisad. is SeiZleba daeqvemdebaros redaqciul gadasinjvas.
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saqmeze biser kostovi bulgareTis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos (meoTxe seqcia) palatam 
Semdegi SemadgenlobiT:

lex garlicki, Tavmjdomare,
david tor biorgvinsoni,
jorj nikolao,
ledi bianku,
zdravka kalaijieva,
neboca vuCiniCi,
vincent a. de gaetano, mosamarTleebi,
da fatos araci, seqciis mdivnis moadgile,

moiTaTbira daxurul kars miRma 2011 wlis 6 dekembers,
gamoitana da amave dRes daamtkica Semdegi gadawyvetileba:
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procedura

1. saqmes safuZvlad daedo ganacxadi #32662/06, romelic 2006 wlis 
1 agvistos bulgareTis respublikis winaaRmdeg sasamarTloSi Seita-
na bulgareTis moqalaqem, batonma biser milanov kostovma (SemdgomSi 
„ganmcxadebeli“), adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
konvenciis (SemdgomSi „konvencia“) 34-e muxlis Sesabamisad.

2. ganmcxadeblis interesebs icavda qalbatoni J. aldinova, iambol-
Si moRvawe advokati. bulgareTis mTavrobas (SemdgomSi „mTavroba“) sa-
samarTloSi warmoadgenda saxelmwifo warmomadgeneli iusticiis sami-
nistrodan, qalbatoni n. nikolova.

3. ganmcxadebeli Cioda, rom xelisuflebis organoebma saTanadod ar 
dasajes pirebi, romlebic mas Tavs daesxnen.

4. 2010 wlis 4 marts mexuTe seqciis Tavmjdomarem miiRo gadawyve-
tileba, ganmcxadeblis Setyobineba mTavrobisTvis ecnobebinaT. aseve 
gadawyda, rom ganacxadis arsebiTi mxare da dasaSvebobis sakiTxi erT-
droulad ganexilaT (konvenciis 29-e muxlis 1-li punqti). 

5. mogvianebiT, 2011 wlis 1 Tebervals sasamarTlos seqciebis Semad-
genlobaTa Secvlis Semdeg, ganacxadi meoTxe seqcias gadaeca.

faqtebi

1.	saqmis garemoebebi

6. ganmcxadebeli daibada 1951 wels da cxovrobs q. iambolSi.

A.	 2004 wlis 21 aprils momxdari incidenti

7. 2004 wlis 21 aprils, daaxloebiT 09:00, ganmcxadebeli qalaq iambo-
lis patara supermarketSi vaWrobisas gaaCera am maRaziis TanamSromelma, 
aryis patara boTlis moparvis braldebiT. boTlis fasi iyo 1.2 bulga-
ruli levi, daaxloebiT 61 evrocentis ekvivalenti levSi. supermarketis 
TanamSromlebma ganmcxadebeli ukan, samuSao oTaxSi gaiyvanes da menejer 
S.F.-Tan datoves. am faqtis Sesaxeb aseve ecnoba maRaziis mepatrones, 
P.D.-s, romelic supermarketSi  policiis  misvlamde gamocxadda.

8. am periodSi viRacam daureka policias da Seatyobina, rom super-
marketSi moxda qurdoba.

9. ganmcxadeblis TqmiT, igi gaCxrikes da CamoarTves savaWro kalaTa. 
amis Semdeg S.F.-ma mas brali dasdo qurdobaSi, saxeSi gaartya, iatakze 
daagdo da gulmkerdSi wixliT scemda, ganmcxadebeli ki yviroda da ga-
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Cerebas sTxovda. roca S.F. gaCerda, ganmcxadebelma wamodgoma moaxerxa 
da aRmoaCina, rom mcire Tanxa aklda. roca ganmcxadebelma Tanxisa  da 
saTvalis dabruneba iTxova, romelic cemisas dauvarda, S.F.-ma Tavis are-
Si kvlav Semohkra xeli da Zirs daagdo, ris Semdegac P.D.-m ramdenjerme 
wixli Caartya da uTxra, rom aseTi adamianebi mis bizness azaralebdnen. 

10. cota xnis Semdeg supermarketSi ori policieli mivida, romleb-
sac ganmcxadebeli, S.F.-isa da P.D.-s TandaswrebiT, kedelTan miyenebuli 
daxvdaT. P.D. policiis mosvlisTanave wavida, savaraudod, ukana kariT.

11. ganmcxadeblis versiis Tanaxmad, sagamoZiebo procesisas man po-
licielebs uTxra, rom scema orma mamakacma da samedicino daxmarebas 
saWiroebda. igi aseve acxadebda, rom am incidentis Semdeg siaruli uWir-
da da policielebi policiis manqanamde misvlaSi daexmarnen. gamoZiebis 
procesSi policiis oficrebma aRniSnes, rom supermarketSi misvlisas 
ganmcxadebelma maT acnoba cemis faqtis Sesaxeb. maT eWvqveS daayenes 
ganmcxadeblis mtkiceba, rom mas samedicino daxmareba sWirdeboda, aR-
niSnes ra, rom ganmcxadebels dazianebebi ar hqonda da gadaadgilebac 
damoukideblad SeeZlo. 

12. policielebma ganmcxadebeli policiis ganyofilebaSi gadaiyvanes 
qurdobasTan dakavSirebuli garemoebebis dasadgenad. mosacdelSi, saq-
mis ganmxilveli oficris lodinisas, ganmcxadebelma, savaraudod, Zlieri 
tkivili igrZno, Senoba datova da ucnob mZRols saxlSi wayvana sTxova. 

13. maleve zemoxsenebuli ori policieli ganmcxadeblis binisken gae-
marTa. maT igi saxlis win, skamze Camomjdari ipoves da binaSi Seiyvanes. 
iq ganmcxadebelma xeli moawera ZarcvasTan dakavSirebul oqms. Semdgomi 
gamoZiebisas erT-erTma policielma aRniSna, rom ganmcxadebeli binaSi 
maTi yofnisas sawolze wamowva da cudad gamoiyureboda.

14. policielebis wasvlis Semdeg ganmcxadebeli cudad gaxda da misma 
colma saswrafo gamoiZaxa.

B. 	ganmcxadeblis janmrTelobis mdgomareoba 

15. imave dRes ganmcxadebeli moxvda iambolis saavadmyofos saswrafo 
daxmarebis ganyofilebaSi, sadac dadginda, rom motexili hqonda xuTi 
nekni, aReniSneboda ormagi pnevmoToraqsi, sxeulis zeda nawilis kanqveSa 
emfizema da dalurjebebi Tavis, gulmkerdisa da muclis areebSi.

16. ori dRis Semdeg, 2004 wlis 23 aprils, ganmcxadebeli gadaiyvanes 
stara zagoras saavadmyofoSi, sadac Cautarda ramdenime gamokvleva. sa-
medicino daskvnebis Tanaxmad, mas Camsxvreuli hqonda 10 nekni, aReniSne-
boda kanqveSa emfizema, hematomebi gulmkerdze, zurgsa da orive gverd-
ze, didi zomis hematoma welis areSi da ormagi hemopnevmoToraqsi. 2004 
wlis 28 aprils ganmcxadebels Cautarda muclis Rrus ultrabgeriTi 
gamokvleva, romelmac aCvena ormxrivi plevriti da funqciuri cvlile-
bebi TirkmelebSi, travmis fonze.

17. ganmcxadebels Cautarda ramdenime samedicino procedura, inter alia 
plevrocentezis CaTvliT, ra drosac 200 ml siTxe amoiRes plevris Rrudan.

18. ganmcxadebeli saavadmyofodan 2004 wlis 5 maiss gaweres da 
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45-dRiani biuleteni misces.
19. 2004 wlis 14 maiss ganmcxadebelma Caitara gulmkerdisa da filtve-

bis gamokvleva. eqimma daskvnaSi yuradReba gaamaxvila adre Catexil aT 
neknsa da filtvebis fibrozze. 2004 wlis 4 ivniss, meore Semowmebisas, 
eqimi imeorebs manamdel daskvnebs. 

C. sisxlis samarTlebrivi gamoZieba

20. 2004 wlis 21 aprilis saRamos iambolis saavadmyofos xelmZRva-
nelobam policias Seatyobina ganmcxadeblis miRebis faqti da misi jan-
mrTelobis mdgomareoba. policiis oficeri miavlines saavadmyofoSi, 
Tumca, man ganmcxadeblis naxva ver SeZlo misi janmrTelobis rTuli 
mdgomareobis gamo.

21. momdevno dRes, 2004 wlis 22 aprils, policiis imave oficerma gan-
mcxadebeli saavadmyofoSi moinaxula. am droisTvis ganmcxadebels ur-
TierToba SeeZlo da policiis oficers acnoba, rom supermarketSi orma 
mamakacma scema da maTi amocnoba SeeZlo.

22. imave dRes daiwyo sisxlis samarTlebrivi mokvleva daudgeneli 
damnaSaveebis mimarT.

23. 2004 wlis 23 aprils ganmcxadeblis meuRlem iambolis saqala-
qo policiis administracias mimarTa oficialuri saCivriT, romelSic 
aRwerda faqtebs da iTxovda gamoZiebis dawyebasa da damnaSaveTa dasjas. 

24. 2004 wlis 23 aprilidan 18 maisamde policiis gamomZiebelma daki-
Txa P.D. S.F. da maRaziis ori TanamSromeli, incidentis adgilas gamoZaxe-
buli policielebi, policieli, romelmac ganmcxadebeli saavadmyofoSi 
moinaxula da TviTon ganmcxadebeli. supermarketSi namyofi policie-
lebis TqmiT, ganmcxadebelma, romelsac alkoholis suni asdioda, maT 
uTxra, rom scemes, magram sxeulze Zaladobis kvali ar aReniSneboda. 
aseve, damatebiT aRniSnes, rom ganmcxadebels dauxmareblad siaruli 
SeeZlo da samedicino daxmareba ar mouTxovia. S.F.-ma ganacxada, rom 
roca policiaSi rekavda, ganmcxadebelma oTaxis datoveba scada. S.F.-ma 
mas mkerdze xeli staca da es ukanaskneli kars Seejaxa. man uaryo gan-
mcxadeblis cemis faqti da kvlav aRniSna, rom ganmcxadebeli mTvrali 
iyo da maT emuqreboda. P.D. irwmuneboda, rom roca is supermarketSi 
mivida, S.F. da ganmcxadebeli marTlac ukana oTaxSi imyofebodnen, magram 
ganmcxadebels, romelic mTvrali iyo, aranairi dazianeba ar aReniSnebo-
da. man uaryo ganmcxadeblis cemis faqti da damatebiT aRniSna, rom ar 
icoda, ra moxda ganmcxadebelsa da S.F.-s Soris, sanam isini marto iyvnen 
oTaxSi. ganmcxadebelma detalurad aRwera faqtebi, miuxedavad imisa, 
rom misi mtkicebiT, incidentis Semdeg ramdenime moments bundovnad ix-
senebda miRebuli Sokis gamo. 

25. policiis gamomZiebelma 18 maiss moiTxova samedicino eqspertizis 
Catareba, romlis daskvnac mas 2004 wlis 23 maiss miewoda. es daskvna 
imeorebda ganmcxadeblis samedicino istoriaSi arsebul informacias. 
samedicino eqspertma daaskvna, rom ganmcxadebels dazianebebi SeiZleba 
mieRo mis mier aRweril situaciaSi, kerZod, muStebiTa da wixlebiT ce-
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miT, magram ara S.F.-is mier aRwerili formiT. 
26. 2004 wlis 25 maiss gamomZiebelma amocnobis procedura Caatara, ra 

drosac ganmcxadebelma amoicno supermarketis menejeri S.F. da am super-
marketis mepatrone P.D. - pirebi, romlebmac igi scemes.

27. 2004 wlis 27 maiss ganmcxadebeli dakiTxa iambolis saqalaqo sa-
samarTlos mosamarTlem. ganmcxadebelma gaimeora movlenebis Tanmimde-
vroba da ganacxada, rom sasamarTloSi samarTalwarmoebisas samoqalaqo 
sarCels Seitanda savaraudo damnaSaveTa winaaRmdeg.

28. 2004 wlis 2 ivniss S.F. daikiTxa, rogorc eWvmitanili. man dumilis 
uflebiT isargebla. imave dRes policiis gamomZiebelma gamoZieba daasru-
la da saqme iambolis saqalaqo prokuraturas gadasca im safuZvliT, rom 
S.F. sasamarTlos winaSe warmdgariyo ganmcxadeblisTvis sxeulis naklebad 
mZime dazianebis gamo. rogorc irkveva, P.D.-s brali ar wahyenebia.

29. 2004 wlis 8 ivniss iambolis saqalaqo prokuraturis prokurorma 
R.L.-ma S.F.-is mimarT saqmiswarmoeba Sewyvita, daadgina ra, rom ar arse-
bobda sakmarisi mtkicebuleba S.F.-isa da P.D.-s mier ganmcxadeblis cemi-
sa. kerZod, prokurorma ganacxada, rom ganmcxadeblis  moTxrobil mo-
vlenaTa Tanmimdevroba urTierTsawinaaRmdego iyo. man am mimarTulebiT 
or aspeqtze gaamaxvila yuradReba: pirveli, ganmcxadebelma ar acnoba 
policielebs, rom sWirdeboda samedicino daxmareba; da meore, miuxeda-
vad misi Cvenebisa, rom TavSi orjer Caartyes, mowmeebis CvenebaTa Tanax-
mad, mas dazianebebi ar aReniSneboda da eqimebis daskvnebSic araferia 
naTqvami maT Sesaxeb. damatebiT, prokurorma aRniSna, rom ganmcxadebels 
bundovnad axsovda incidentis Semdgomi periodi.

30. ganmcxadebelma (TariRi daudgenelia) gadawyvetileba sasamarT-
loSi gaasaCivra. man kvlav gaimeora, rom acnoba policielebs misi cemis 
Sesaxeb, da rom dazianebebi, bunebrivia, TvalsaCino mogvianebiT gaxda. 
man aseve sadavo gaxada movlenaTa prokuroriseuli versia, romelic, 
ganmcxadeblis azriT, imgvarad ganimarteboda, TiTqos man Tavi TviTon 
daiziana.

31. 2004 wlis 2 ivliss iambolis saqalaqo sasamarTlom prokuroris 
dadgenileba dausabuTeblobis safuZvliT gaauqma da saqme Semdgomi ga-
moZiebisTvis daabruna. mosamarTle D.S.-ma daadgina, rom saqmeSi iyo ar-
sebiTi faqtobrivi mtkicebuleba maRaziaSi ori mamakacis mier ganmcxa-
deblis cemis Sesaxeb. prokuroris daskvnebTan dakavSirebiT ki sasamarT-
lom aRniSna: incidentis dasrulebisTanave ganmcxadebelma policielebs 
acnoba, rom orma adamianma scema, Semdgom ki amoicno isini. savaraudo 
Cartyma TavSi ki dafiqsirda samedicino dokumentSi, romelSic inter alia 
miTiTebulia, rom pacients aReniSneboda sxeulis zeda nawilis kanqveSa 
emfizema da Tavis daxuruli travma. sasamarTlom aseve moixmo samedici-
no eqspertis daskvna, romelSic dadgenilia, rom ganmcxadebels daziane-
bebi, SesaZloa, mis mier aRweril garemoebebSi mieRo, kerZod, muStebiTa 
da wixlebiT cemisas, magram ara S.F.-is mier aRwerili formiT.

32. saqmis dabrunebis Semdeg, 2004 wlis 15 ivliss, prokurorma mi-
TiTeba misca gamomZiebels, daekiTxa policiis is oficrebi, romlebmac 
ganmcxadebeli policiis ganyofilebaSi naxes, raTa gaerkvia,  aReniSnebo-
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da Tu ara ganmcxadebels TvalsaCino dazianebebi,  moiTxova Tu ara same-
dicino daxmareba, Tu dasWirda siarulisas daxmareba da Tu iyo nasvami. 
2004 wlis 16 da 19 ivliss policiis gamomZiebelma ramdenime policieli 
dakiTxa. mowmeebma ganacxades, rom ganmcxadebels SeeZlo damoukide-
blad gadaadgileba da TvalsaCino dazianebebi ar aReniSneboda.

33. 2004 wlis 20 ivliss policiis gamomZiebelma gamoZieba daasrula da 
saqme prokuraturas gadasca im safuZvliT, rom S.F. sasamarTlos winaSe 
warmdgariyo ganmcxadeblisTvis sxeulis naklebad mZime dazianebis gamo.

34. 2004 wlis 22 ivliss prokurorma R.L.-ma S.F.-is mimarT kvlav Sewy-
vita sisxlis samarTlis saqme identuri safuZvliT - rom damatebiTi 
sagamoZiebo zomebis miRebis miuxedavad, ar arsebobda mtkicebuleba, ro-
melic daasabuTebda ganmcxadeblis cemas savaraudo damnaSaveebis mier. 
man damatebiT miuTiTa, rom ganmcxadebels samedicino daxmareba ar mou-
Txovia da TvalsaCino dazianebebi ar aReniSneboda.

35. ganmcxadebelma winamdebare dadgenileba gaasaCivra, kvlav aRniSna 
ra, rom prokurorma arsebiTi mtkicebulebis ganxilva ver SeZlo. dama-
tebiT, igi irwmuneboda, rom saqmeSi arsebuli mtkicebulebebi amyarebda 
mis braldebebs ara marto S.F.-is, aramed P.D.-is winaaRmdeg.

36. 2004 wlis 4 oqtombers iambolis saqalaqo sasamarTlom gaauqma 2004 
wlis 22 ivlisis dadgenileba - dausabuTeblobis gamo - da saqme damatebi-
Ti gamoZiebisTvis daabruna. mosamarTle G.K.-m, saxeldobr, aRniSna: gan-
mcxadebelma policielebs ganucxada, rom scemes da mogvianebiT savarau-
do damnaSaveebic amoicno; metic, misi gancxadebebi dazianebebTan dakavSi-
rebiT eqimebis daskvnebiTac gamyarda. amis gaTvaliswinebiT, sasamarTlom 
daaskvna, rom sakmarisi mtkicebuleba arsebobda braldebulTa warsadge-
nad sasamarTlos winaSe. Tumca, mtkicebulebaTa gasamyareblad, sasamarT-
lom sagamoZiebo organoebs miTiTeba misca, daekiTxaT ganmcxadeblis meu-
Rle da maRaziis TanamSromeli, romelic manamde ar dakiTxula.

37. saqmis gamoZiebaSi dabrunebis Semdeg, sasamarTlos miTiTebis Se-
sabamisad, policiis gamomZiebelma zemoaRniSnuli mowmeebi dakiTxa. 2004 
wlis 15 oqtombers policiis gamomZiebelma gamoZieba daasrula da saqme 
prokuraturas gadaugzavna im safuZvliT, rom S.F. sasamarTlos winaSe 
unda warmdgariyo.

38. 2004 wlis 3 noembers prokurorma R.L.-ma, imave safuZvliT, kvlav Sewy-
vita sisxlis samarTalwarmoeba S.F.-is winaaRmdeg. man aseve daaskvna, rom da-
matebiT dakiTxul mowmeTa Cvenebebi mis adrindel daskvnebs ver cvlida.

39. ganmcxadebelma aRniSnuli gaasaCivra da, saqmis SewyvetasTan daka-
vSirebiT, kvlav moixmo adrindeli argumentebi. 2004 wlis 9 dekembers 
saqalaqo sasamarTlom gaauqma 2004 wlis 3 noembris dadgenileba da saqme 
mesamed daubruna gamoZiebas. mosamarTle N.N.-ma aRniSna, rom dazianeba-
Ta umravlesoba Sinagani iyo da, Sesabamisad, mowmeebma isini garegnulad 
ver SeniSnes. sasamarTlom daadgina, rom prokuroris daskvnebi saqmis 
faqtobriv garemoebebs ar Seesabameboda, man ar gaiTvaliswina samedi-
cino daskvnebi, da rom sakmarisi mtkicebuleba arsebobda damnaSaveTa 
dasasjelad. aseve misi miTiTebiT, prokurors unda daekiTxa erT-erTi 
im policielTagani, romelic incidentis adgilas imyofeboda.
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40. amis paralelurad, ganmcxadebelma iambolis saolqo sazoga-
doebriv prokuraturas mimarTa saCivriT, romelSic aRniSna, rom proku-
rori R.L. mikerZoebuli iyo da iTxovda mis acilebas. 2004 wlis 27 dekem-
bris dadgenilebiT, saolqo prokurorma saCivari ar daakmayofila. man 
daadgina, rom gamoZiebis Sewyveta efuZneboda prokuroris mosazrebas, 
Camoyalibebuls sasamarTlos miTiTebiT Catarebuli damatebiTi gamo-
Ziebis safuZvelze, da sxva miniSnebaTa ararsebobis SemTxvevaSi, ubra-
lo faqti, rom prokurorma samarTalwarmoeba ramdenjerme Sewyvita, mis 
mikerZoebulobas ar adasturebda. 

41. 2005 wlis 17 ianvars policiis gamomZiebelma erT-erTi im poli-
cielTagani dakiTxa, romelic supermarketSi imyofeboda da 2005 wlis 21 
ianvars gamoZieba daasrula im mosazrebiT, rom braldebuli sasamarT-
los winaSe unda warmdgariyo. 2005 wlis 25 Tebervals imave prokurorma, 
imave safuZvliT, meoTxed Sewyvita sisxlis samarTlwarmoeba. man aRniS-
na, rom ganmcxadebels bundovnad axsovda saqmis garemoebebi da ar ar-
sebobda zusti informacia imis Sesaxeb, Tu ra moxda mis mier policiis 
ganyofilebis datovebidan Sin misvlamde. 

42. ganmcxadebelma aRniSnuli dadgenileba kvlav gaasaCivra. 2005 wlis 
11 ivliss saqalaqo sasamarTlom gaauqma 2005 wlis 25 Tebervlis dadge-
nileba, rogorc ukanono da dausabuTebeli, da saqme gamoZiebas daubru-
na. mosamarTle A.A.-m daadgina inter alia: prokuroris daskvnebi mianiSneb-
da imaze, rom ganmcxadebelma policiis ganyofilebis datovebis Semdeg 
rogorRac Tavi daiziana an ucnobi pirebis Tavdasxmis msxverpli gaxda. 
sasamarTlom aRniSna, rom droisa da adgilis gaTvaliswinebiT, ra pirobe-
bSic, prokuroris versiiT, unda momxdariyo incidenti - kerZod, ganmcxa-
deblis Sin dabrunebisas - Zneli savaraudoa, es SeumCneveli darCeniliyo. 

D.	 sisxlis samarTalwarmoebis Sewyveta

43. amis paralelurad, (TariRi daudgenelia) S.F.-ma, 1974 wlis sisxlis 
saproceso kodeqsis 239-e (a) punqtis Tanaxmad, moiTxova, rom misi saqme 
sasamarTlos ganexila an samarTalwarmoeba Sewyvetiliyo, radgan isedac 
didxans gagrZelda. 2005 wlis 24 noembers saqalaqo sasamarTlom proku-
rors miTiTeba misca: an ori Tvis vadaSi sabraldebo daskvna waredgina 
misTvis, an saqmiswarmoeba Seewyvita.

44. irkveva, rom gamoZieba ar Catarebula 2005 wlis 11 ivlisidan 2 de-
kembramde. 2005 wlis 2 dekembers saqme gadaeca sxva prokurors, radgan 
prokurori R.L. daawinaures.

45. 2006 wlis 10 ianvars prokurorma miTiTeba misca policiis sxva 
gamomZiebels, gaegrZelebina gamoZieba.

46. 2006 wlis 17 ianvars policiis gamomZiebelma samedicino eqsper-
tizis Catareba moiTxova. 2006 wlis 2 Tebervlamde (zusti TariRi daud-
genelia) samedicino eqspertma Tavisi daskvnebi warmoadgina. man aRniSna, 
rom ganmcxadeblis dazianebebi damZimda drois gasvlis Semdeg, Sesaba-
misad, incidentis mere mas jer kidev SeeZlo damoukideblad gadaad-
gileba. aseve aRniSna, rom hematoma TvalsaCino xdeba sisxlCaqcevidan 
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naxevari saaTis Semdeg, or saaTis ganmavlobaSi, Sesabamisad, SesaZlebeli 
iyo, ganmcxadeblis dazianebebi maSinve ver SeeniSnaT. 

47. amasobaSi 239 (a) muxlis safuZvelze dadgenili orTviani vada - 
imisTvis, rom saqmiswarmoeba an Sewyvetiliyo, an prokurors sabraldebo 
daskvniT miemarTa sasamarTlosTvis - amoiwura. saqalaqo sasamarTlom 
2006 wlis 9 Tebervals Sewyvita sisxlis samarTalwarmoeba.

48. ganmcxadebelma es gadawyvetileba gaasaCivra. igi amtkicebda: imis 
gaTvaliswinebiT, rom sxeulis naklebad mZime dazianeba mZime danaSauli 
iyo sisxlis samarTlis kodeqsis 93-e muxlis me-7 punqtis Tanaxmad da 
braldebuls, Sesabamisad, ufleba hqonda samarTalwarmoebis procesis 
Sewyveta moeTxova gamoZiebis dawyebidan mxolod ori wlis Semdeg, es 
vada ar iyo amowuruli da ganmcxadeblis moTxovnac am sakiTxTan daka-
vSirebiT naadrevi gaxldaT.  

49. 2006 wlis 8 maiss iambolis saolqo sasamarTlom wina gadawyveti-
leba ZalaSi datova. man daadgina, rom sxeulis naklebad mZime dazia-
neba sisxlis samarTlis kodeqsis 93-e muxlis me-7 punqtis farglebSi 
ar xvdeboda da, Sesabamisad, braldebulis moTxovna naadrevi ar yofi-
la. sasamarTlom daasabuTa, rom 1974 wlis sisxlis saproceso kodeqsis 
239(a) muxlis Tanaxmad, garkveuli periodis Semdeg, braldebuls ufleba 
hqonda, moeTxova misi saqmis ganxilva an Sewyveta sasamarTlos mier. wi-
namdebare saqmeSi sasamarTlo uflebamosili iyo daedgina mxolod is, 
Tu ramdenad daicves sagamoZiebo organoebma vadebi da ar SeeZlo saqmis 
arsebiTad ganxilva. 

E. 	sxva movlenebi

50. 2006 wlis 3 agvistos ganmcxadebelma mTavar sazogadoebriv proku-
rors mimarTa saCivriT, romelSic acxadebda, rom prokurorma R.L.-ma ra-
mdenjerme Sewyvita sisxlis samarTalwarmoeba; miuxedavad sasamarTlos 
miTiTebebisa, braldebuli sasamarTlos winaSe waredgina, meore proku-
rorma, romelsac saqme mogvianebiT gadaeca, araferi moimoqmeda da xeli 
Seuwyo saqmiswarmoebis Sewyvetas. 

51. 2006 wlis 16 agvistos umaRlesi sakasacio prokuraturis proku-
rorma mokvleva Caatara ganmcxadeblis braldebaTa irgvliv da saqmeze 
momuSave meore prokurorisa da zemdgomi prokurorisagan axsna-ganmar-
teba iTxova imasTan dakavSirebiT, Tu ratom dagvianda sasamarTlosTvis 
sabraldebo daskvnis miwodeba. 

52. 2007 wlis 30 agvistos iambolis saqalaqo prokurorma umaRles sa-
kasacio prokuraturas acnoba, rom saqmeze momuSave prokuroris mimarT 
disciplinuri sanqciebi ar dawesebula, radgan igi sando TanamSromlad 
iTvleboda da is, rom sabraldebo daskvna droulad ver momzadda, iyo 
Secdoma, romelic ganzrax ar dauSvia. 

53. ar arsebobs informacia imis Sesaxeb, dawesda Tu ara raime disci-
plinuri sanqcia prokuror R.L.-is mimarT.
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II. Sesabamisi erovnuli kanonmdebloba da praqtika

1.	 sxeulis naklebad mZime dazianeba

54. 1968 wlis sisxlis samarTlis kodeqsi sxeulis naklebad mZime da-
zianebas (средна телесна повреда) gansazRvravs, rogorc inter alia janmr-
Telobis droebiT saSiS mdgomareobas sicocxlisTvis an janmrTelobis 
mudmiv aSlilobas, romelic safrTxes ar uqmnis adamianis sicocxles 
(129-e muxlis me-2 punqti). im droisaTvis sxeulis naklebad mZime dazia-
nebis nebiT miyeneba isjeboda 5 wlamde patimrobiT (129 (1)). is eqvemdeba-
reba sazogadoebriv devnas (muxli 161).

55. 93-e muxlis me-7 punqti adgens, rom danaSauli, romelic isjeba 
5 welze meti vadiT, unda CaiTvalos „mZimed“ am kodeqsis miznebisaTvis. 

2. 	 saqmis sasamarTlosTvis gadacema braldebulis moTxovniT

56. Sesabamis dros moqmedi 1974 wlis sisxlis saproceso kodeqsis 239(a) 
muxli inter alia iTvaliswinebda, rom danaSaulis CadenaSi braldebul pirebs, 
romelTa mimarTac winaswari gamoZieba erT weliwadSi dasrulda, ufleba 
hqondaT, moeTxovaT maTi saqmis ganxilva an Sewyveta sasamarTlos mier. mZi-
me danaSaulis SemTxvevaSi, amgvari moTxovna SesaZlebeli iyo, Tu Sesabamisi 
organoebi ori wlis ganmavlobaSi winaswar gamoZiebas ver daasrulebdnen.

57. amgvar SemTxvevaSi, sasamarTlo saqmes ugzavnis sazogadoebriv 
prokurors miTiTebiT, rom ori Tvis vadaSi sabraldebo daskvniT mimar-
Tos sasamarTlos, an Sewyvitos saqmiswarmoeba. Tu prokuratura umoq-
medoa, sasamarTlo valdebulia, Sewyvitos sisxlis samarTalwarmoeba.

58. winamdebare debuleba TiTqmis sityva-sityviT  gadavida 2005 wlis axa-
li sisxlis saproceso kodeqsis 368-e da 369-e muxlebSi. 2010 wlis 25 marts 
parlamentma 368-e da 369-e muxlebi gaauqma, rac ZalaSi 2010 wlis 28 maiss 
Sevida. sakonstitucio sasamarTlom 2010 wlis 28 seqtembris gadawyvetile-
biT (реш. № 10 от 28 септември 2010 г. по к. д. № 10/2010 г. обн. ДВ, бр. 80 от 12 октомври 
2010 г.), respublikis prezidentis moTxovnas - muxlebis gauqmeba arakonsti-
tuciurad ecno - uari uTxra. man daadgina, rom kanonis Sesabamisi muxlebis 
gauqmeba konstitucias ar ewinaaRmdegeboda. aseve, inter alia aRniSna: gauqmebu-
li proceduris sisuste is iyo, rom igi iyenebda formalur, pirwmindad rao-
denobriv principebs, raTa ganesazRvra winaswari patimrobis xangrZlivobis 
„gonivruli dro“. man damatebiT aRniSna: saqmeTa did nawilSi am midgomebiT, 
SesaZloa, swori daskvna gakeTebuliyo, magram zog rTul saqmeSi es principi, 
sazogadoebrivi interesis sazianod - rom yvela damnaSave unda wardges sa-
samarTlos winaSe - braldebuls arasaTanado upiratesobas aniWebda. 

3. 	 saxelmwifos pasuxismgebloba miyenebul zianze

59. zianze saxelmwifosa da TviTmmarTvelobaTa pasuxismgeblobebis 
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Sesaxeb 1988 wlis aqtis (SemdgomSi „saxelmwifos pasuxismgeblobis aqti“) 
1-li seqciis Tanaxmad, saxelmwifo pasuxismgebelia zianze, rac indi-
vids miadga im ukanono gadawyvetilebaTa Sedegad, romlebic miRebulia 
saxelmwifo organoebisa da misi moxeleebis qmedebebiT an umoqmedobiT, 
administraciuli qmedebisas an masTan dakavSirebiT. umaRlesi sakasacio 
sasamarTlos precedentuli samarTlis mixedviT, sisxlis samarTlis ga-
moZiebis konteqstSi, sagamoZiebo da prokuraturis organoTa qmedebe-
bi administraciuli ar aris da, Sesabamisad, zemoxsenebuli organoebi 
aqtis 1-li seqciis moqmedebis qveS ar xvdebian (тълк. реш. № 3 от 22 април 
2005 г. на ВКС по тълк.д. № 3/2004 г. ОСГК).

60. saxelmwifos pasuxismgeblobis aqtis meore seqcia adgens, rom 
saxelmwifo pasuxismgebelia zianze, romelic individs miadga inter alia 
sagamoZiebo da prokuraturis organoebis mier - (i) ukanono winaswari 
patimrobis saxiT, (ii) bralis ukanonod wardgeniT,  (iii) sasjelis aRsru-
lebiT misjilze meti vadiT.

samarTali

1. konvenciis me-3 muxlis savaraudo darRveva

61. ganmcxadebeli Cioda, rom mis mimarT Zaladobis faqtze sisxlis 
samarTlis gamoZieba araefeqtiani iyo. mtkicebisas igi moixmobda kon-
venciis me-6 muxlis 1-l punqts.

62. sasamarTlo miiCnevs, rom ganacxadis es nawili xvdeba konvenciis 
me-3 muxlis farglebSi, romelic gulisxmobs:

„aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas“.

A.	 mxareTa argumentebi

1.	 mTavroba

63. mTavrobis mtkicebiT, ganmcxadebels samarTlebrivi dacvis Sida-
saxelmwifoebrivi saSualebebi ar amouwuravs, radgan saxelmwifos pa-
suxismgeblobis aqtis Tanaxmad, mas sagamoZiebo organoebis winaaRmdeg 
Suamdgomloba ar dauyenebia, arc savaraudo damnaSaveTa winaaRmdeg Seu-
tania samoqalaqo saCivari. 

64. damatebiT, mTavrobam aRniSna, rom savaraudo arasaTanado mopyro-
bis faqtze gamoZieba myisierad daiwyo da droulad da yovlismomcvelad 
mimdinareobda. prokurori zustad iTvaliswinebda mosamarTlis miTiTe-
bebs saqmis gamoZiebaSi dabrunebisas da Sesabamis damatebiT sagamoZiebo 
qmedebebs asrulebda.
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65. saTanado organoebma Zal-Rone ar daiSures faqtebis dasadgenad 
da saqmeze moagroves arsebiTi mtkicebulebebi. amgvarad, mTavrobis 
azriT, dadginda, rom ganmcxadebelma miiRo alkoholi, supermarketSi 
iqurda da imis nacvlad, rom policielebisTvis daxmareba eTxova, pra-
qtikulad gaipara policiis ganyofilebidan.

66. mTavrobam damatebiT aRniSna, rom ganmcxadeblis versiaSi saubaria 
urTierTsawinaaRmdego  faqtebze, romlebic ar myardeba mowmeTa Cve-
nebebiT an samedicino dokumentebiT. mTavrobam aRniSna, rom samedici-
no eqspertizis daskvnaSi sakmarisi damajereblobiT ver dadginda, rom 
ganmcxadebeli dazianda mis mier aRwerili qmedebebiT. aseve, 2004 wlis 
4 ivnisis CanawerSi eqimi aRniSnavs „Zvel dazianebebs“ ganmcxadeblis nekn-
ze, rac eWvs badebs am dazianebaTa zust drosTan dakavSirebiT. 

2. 	 ganmcxadebeli

67. ganmcxadebeli aRniSnavs, rom mas ar evaleboda saxelmwifos pasu-
xismgeblobis aqtis gamoyeneba, radgan igi arc braldebuli iyo da arc 
msjavrdebuli.

68. ganmcxadebeli damatebiT aRniSnavs, rom mas qurdoba arasodes 
Caudenia da romc Caedina, es ukanaskneli mainc ver gaamarTlebda mis 
mimarT arasaTanado mopyrobas. amas garda, man samedicino daxmareba in-
cidentis dResve iTxova da misi dazianebebi aRwerilia ramdenime samedi-
cino dokumentSi. mTavrobis argumentTan dakavSirebiT, rom eqspertizis 
daskvna saTanadod damajerebeli ar iyo, ganmcxadebeli irwmuneba: eqs-
pertizis daskvnaSi naTladaa dadgenili, rom dazianebebi pirs SeiZleba 
mieRo mis mier aRwerili formiT.

69. ganmcxadebeli damatebiT amtkicebs, rom gamoZieba efeqtianad ver 
CaiTvleboda. igi aRniSnavs, rom prokurorma ver SeZlo saTanado ga-
moZiebis Catareba, miuxedavad sasamarTlos uamravi miTiTebisa. vadaSi 
gawelili da dagvianebuli gamoZiebis Sedegad, braldebulma moaxer-
xa samarTalwarmoebis Sewyveta 1974 wlis sisxlis saproceso kodeqsis 
239(a) muxlis Sesabamisad.

B. 	sasamarTlos Sefaseba

1. 	 dasaSveboba

70. mTavroba amtkicebda, rom ganmcxadebels samarTlebrivi dacvis 
Sidasaxelmwifoebrivi saSualebebi ar amouwuravs, radgan saxelmwifos 
pasuxismgeblobis aqtis Tanaxmad, mas SeeZlo Suamdgomloba daeyenebina 
sagamoZiebo organoebis winaaRmdeg, an savaraudo damnaSaveTa winaaRmdeg 
Seetana samoqalaqo saCivari. 

71. sasamarTlo aRniSnavs, rom potenciuri saCivari sagamoZiebo or-
ganoebis winaaRmdeg ar xvdeba saxelwifos pasuxismgeblobis aqtis far-
glebSi. adgilobrivi precedentebiT, sagamoZiebo da prokuraturis or-
ganoebi pasuxismgebelni ar arian saxelmwifos pasuxismgeblobis aqtis 
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1-li seqciis Sesrulebaze. amave dros, meore seqciaSi CamoTvlilia is 
konkretuli garemoebebi, romlebSic SeiZleba daisvas sagamoZiebo or-
ganoebis pasuxismgeblobis sakiTxi, Tumca, am siaSi ar xvdeba ganmcxade-
belis situacia (ix. zemoT punqtebi 59-60). nebismier SemTxvevaSi, mTa-
vrobam ver SeZlo daesabuTebina mtkiceba imis Sesaxeb, rom saxelmwifos 
pasuxismgeblobis aqti winamdebare saqmeSi unda gamoyenebuliyo - Sesaba-
misi SidasamarTlebrivi precedentebis warmodgeniT, msgavs situaciebSi 
zianis anazRaurebasTan dakavSirebiT. 

72. rac Seexeba savaraudo damnaSaveTa winaaRmdeg samoqalaqo saCi-
vris Setanas zianis anazRaurebis moTxovniT, sasamarTlo miiCnevs, rom 
ganmcxadebels, romelmac sisxlis samarTlis sistemaSi arsebuli yvela 
SesaZlebloba amowura, ar moeTxoveboda mTavrobis mier aRniSnuli dac-
vis samoqalaqo samarTlebrivi saSualebis gamoyeneba (ix. mutatis mutandis, 
Assenov and Others v. Bulgaria, 28 oqtomberi 1998, § 86, Reports of Judgments and 
Decisions 1998 VIII). metic, samoqalaqo samarTlebrivi saSualeba, romelzec 
mTavrobam gaamaxvila yuradReba, winamdebare saqmis garemoebebSi ver 
CaiTvleboda sakmarisad me-3 muxlis mixedviT saxelmwifo valdebulebis 
SesrulebisTvis, radgan igi miznad isaxavda zianis anazRaurebas, da ara 
damnaSaveTa gamovlenasa da dasjas (ix. Beganović v. Croatia, no. 46423/06, § 56, 
25 ivnisi 2009).

73. Sesabamisad, sasamarTlo ukuagdebs mTavrobis arguments me-3 
muxlTan dakavSirebiT warmodgenili saCivris mimarT, rom ganmcxadebels 
dacvis SidasamarTlebrivi saSualebebi ar amouwuravs.

74. sasamarTlo damatebiT aRniSnavs, rom ganacxadis es nawili aSka-
rad dausabuTebeli ar aris konvenciis 35-e muxlis me-3(a) punqtis mixe-
dviT da dauSvebeli ar aris arc erTi sxva safuZvliT. Sesabamisad, igi 
cxaddeba dasaSvebad.

2.	 saqmis arsebiTi mxareebi

(a)	 zogadi principebi 

75. sasamarTlo xazgasmiT aRniSnavs, rom me-3 muxli iTvaliswinebs de-
mokratiuli sazogadoebis erT-erT yvelaze fundamentur Rirebulebas. 
igi absoluturi imperatiulobiT krZalavs wamebas an araadamianur an 
Rirsebis Semlaxvel mopyrobas an dasjas.

76. arasaTanado mopyrobam unda miaRwios sisastikis minimalur zRvars, 
raTa moxvdes konvenciis me-3 muxlis farglebSi. am zRvris Sefaseba fardo-
biTia, igi damokidebulia saqmis yvela garemoebaze, rogoricaa: mopyrobis 
buneba da konteqsti, misi xangrZlivoba, fizikuri da sulieri Sedegebi da, 
zog SemTxvevaSi, msxverplis sqesi, asaki da janmrTeloba (ix. A. v. the United 
Kingdom, 23 seqtemberi 1998, § 20, Reports of Judgments and Decisions 1998 VI).

77. sasamarTlo xazgasmiT aRniSnavs, rom konvenciis 1-li muxliT, ma-
Rali xelSemkvreli mxare valdebulia, misi iurisdiqciis qveS yvelas-
Tvis uzrunvelyos konvenciiT gaTvaliswinebul uflebaTa da Tavisu-
flebaTa dacva. konvenciis es muxli, me-3 muxlTan erTad, saxelmwifoebs 
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avaldebulebs, miiRon yvela saWiro RonisZieba, raTa maTi iurisdiqciis 
qveS myofi pirebi ar daeqvemdebaron arasaTanado mopyrobas, kerZo pi-
rebis mier Cadenili arasaTanado mopyrobis CaTvliT (ix. sxva saqmeebTan 
erTad, Šečić v. Croatia, no. 40116/02, § 52, 31 maisi 2007).

78. rodesac individi arasaTanado mopyrobis Sesaxeb dasabuTebul 
saCivars waradgens (aq igulisxmeba saCivrebi kerZo pirTa mier Cadeni-
li arasaTanado mopyrobis Sesaxebac), konvenciis me-3 muxlis Tanaxmad, 
saxelwifos ekisreba saproceso valdebuleba - Caataros damoukidebeli 
gamoZieba kanonis farglebSi (ix. Šečić, citirebulia zemoT, § 53; Nikolay Dimitrov v. 
Bulgaria, no. 72663/01, § 67, 27 seqtemberi 2007 da, mutatis mutandis, Menson and 
Others v. the United Kingdom (dec.), no. 47916/99, 6 maisi 2003). gamoZiebisas Sesa-
Zlebeli unda gaxdes pasuxismgebel pirTa gamovlena maTi dasjis mizniT.

79. am valdebulebis farglebi saxelmwifosTvis erT-erTi saSualebaa, 
da ara erT-erTi Sedegi; Sesabamisma organoebma maT xelT arsebuli yvela 
SesaZlo nabiji unda gadadgan, raTa daicvan incidentTan dakavSirebuli 
mtkicebulebebi (ix. Nikolay Dimitrov, citirebulia zemoT, § 69, da, mutatis 
mutandis, Menson and Others, citirebulia zemoT). am konteqstSi naTeli 
moTxovnaa gamoZiebis dauyovnebliv da gonivruli siswrafiT Catareba. 
xelisuflebis organoTa Semwynarebloba amgvari qmedebebis mimarT mxo-
lod daakninebs sazogadoebis rwmenas kanonierebis principisa da saxel-
mwifos mier samarTlebrivi wyobis SenarCunebisadmi (ix. magaliTad, Mem-
bers (97) of the Gldani Congregation of Jehovah’s Witnesses v. Georgia, no. 71156/01, 
§ 97, ECHR 2007 V, da Milanović v. Serbia, no. 44614/07, § 86, 14 dekemberi 2010).

(b) aRniSnuli principebis gamoyeneba winamdebare saqmeSi

80. sasamarTlosaTvis miwodebuli sando da amomwuravi samedicino 
mtkicebulebis safuZvelze, romelSic dadgenilia, rom ganmcxadebels 
gatexili hqonda aTi nekni, sxeulis zeda nawilze aReniSneboda didi zo-
mis sisxlCaqcevebi, hqonda emfizema da pnevmoToraqsi da saWiroebda se-
riozul qirurgiul Carevas, sasamarTlo miiCnevs: ganmcxadeblis mier 
gasaCivrebuli mopyroba sakmarisad seriozuli iyo imisaTvis, rom  kon-
venciis me-3 muxlis Tanaxmad, arasaTanado mopyrobad CaeTvalaT.

81. Sesabamisad, xelisuflebis organoebs ekisrebodaT saproceso valde-
buleba, kanonis farglebSi CaetarebinaT oficialuri gamoZieba. sasamarT-
lo aRniSnavs, rom saTanado organoebma Tavdapirvelad ramdenime sagamo-
Ziebo nabiji gadadges. maT incidentidan maleve aRZres sisxlis samarTlis 
saqme, dakiTxes mowmeebi, Caatares samedicino eqspertiza da amocnobis pro-
cedura. policiis gamomZiebelma - rogorc sawyis, aseve ganaxlebul sagamo-
Ziebo etapebze - Seafasa ra mtkicebulebebi, mimarTa prokurors, rom S.F. 
waredgina sasamarTlos winaSe. es yovelive mianiSnebs imaze, rom gamoZiebis 
sawyis etapebze xelisuflebis organoebma gonivruli Zalisxmeva gamoiyenes 
mtkicebulebaTa mosapoveblad da faqtebis dasadgenad. 

82. meore mxriv, sasamarTlo damatebiT aRniSnavs, rom prokurorma, 
daaskvna ra, rom supermarketSi arasaTanado mopyroba ar momxdara, ga-
dawyvita samarTalwarmoeba Seewyvita. am gadawyvetilebis miRebisas igi 
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daeyrdno or mTavar safuZvels - ganmcxadebels policiis oficrebisaT-
vis ar uTxovia, uzrunveleyoT samedicino daxmarebiT; da miuxedavad 
ganmcxadeblis araerTi saCivrisa, rom mas TavSi orjer Caartyes, mow-
meebs araferi uTqvamT am adamianis sxeulis dazianebaTa Sesaxeb, eqimebs 
ki, romlebmac igi gamoikvlies, amgvari dazianebebi ar daufiqsirebiaT. 
sasamarTlo aRniSnavs, rom ganmcxadebelma scada prokuroris dadge-
nilebaTa gadasinjva sasamarTlo wesiT, ra drosac igi sadavos xdida 
am dadgenilebebis dasabuTebulobas da xazs usvamda, rom ganmcxade-
blis saCivrebis ganxilvisas adgilobrivi sasamarTlo mis argumentacias 
eTanxmeboda da prokuroris daskvnebs, rogorc dausabuTebels, uaryof-
da (ix. zemoT punqtebi 30 da 31). Tumca, sasamarTlos gadawyvetilebaTa 
miuxedavad, romlebic calsaxad aqarwylebda saqmiswarmoebis Sewyvetis 
orive arsebiT arguments, prokurorma saqmiswarmoeba kidev samjer Sewy-
vita imave argumentiT, ramac sasamarTlo gadasinjva praqtikulad arae-
feqtian saSualebad aqcia.

83. zemoxsenebulidan gamomdinare, sasamarTlo - acnobierebs ra, 
rom prokurors garkveuli diskrecia hqonda mtkicebulebaTa Sefasebis 
dros da imis gadawyvetisas, waredgina Tu ara braldebuli sasamarTlos 
winaSe - adgens: winamdebare saqmis garemoebebSi, erTi da imave safuZvliT 
sisxlis samarTalwarmoebis oTxjer SewyvetiT - miuxedavad sasamarT-
los dadgenilebebisa, romlebic ar eTanxmeboda prokuroris pozicias 
da Riad acxadebda, rom sakmarisi mtkicebuleba arsebobda braldebulis 
sasamarTlos winaSe warsadgenad - prokuraturam ver SeZlo emoqmeda 
saTanadod da gaumarTleblad daabrkola samarTalwarmoebis procesi. 

84. amas garda, saqalaqo sasamarTlos 2005 wlis 24 noembris gadawyve-
tilebis Semdgom, romliTac prokuraturas orTviani vada mieca sabral-
debo daskvnis warmosadgenad, igi valdebuli iyo dauyovnebliv emoqmeda. 
amis nacvlad, prokuraturam saqmeze muSaoba 2006 wlis 10 ianvars gana-
grZo da samedicino eqspertiza mxolod 2006 wlis 17 ianvars moiTxova. 
eqspertis angariSi Sesabamis organoebs 2006 wlis 2 Tebervals gadaecaT, 
magram angariSiseuli daskvnebis miuxedavad, maT mainc ver SeZles dauyo-
vnebliv emoqmedaT. amgvarad, prokuroris mier saqmis gawelvis Sedegad, 
samarTalwarmoeba Sewyda, 1974 wlis sisxlis saproceso kodeqsis 239(a) 
muxlis Tanaxmad.

85. rac Seexeba 239(a) muxliT dadgenil proceduras, sasamarTlom 
ukve aRniSna, rom es iyo erTaderTi samarTlebrivi saSualeba, romelic 
SesaZloa efeqtianad CaTvliliyo (zogierT situaciaSi mainc) sisxlis 
samarTalwarmoebis vadis gadacilebasTan dakavSirebul saCivrebTan mi-
marTebiT. Tumca, rogorc bulgareTis sakonstitucio sasamarTlom gan-
marta (ix. zemoT punqti 58), es samarTlebrivi saSualeba iyenebda forma-
lur kriteriums „gonivruli drois“ gansazRvrisaTvis, rasac, zogierT 
saqmeSi, SesaZloa, Sedegad mohyoloda sisxlis samarTlebrivi devnis 
naadrevi Sewyveta, es ki ewinaaRmdegeba sazogadoebriv interess - damna-
Saveni wardgnen marTlmsajulebis winaSe (ix. Dimitrov and Hamanov v. Bulgaria, 
nos. 48059/06 and 2708/09, § 119, 10 maisi 2011). sasamarTlos azriT, swored 
ase moxda winamdebare saqmeSic. braldebulis mier 239(a) muxliT gaTva-
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liswinebuli samarTlebrivi saSualebis warmatebiT gamoyenebam arasru-
li gamoZieba - romelic xasiaTdeboda prokuroris daJinebuli uariT, 
gaeTvaliswinebina sasamarTlos mier araerTxel aRniSnuli sakiTxebi - 
myisierad daamTavra. Sedegi unda CaiTvalos mopasuxe saxelmwifosaTvis 
konvenciis me-3 muxlis Tanaxmad dadgenil saproceso valdebulebaTa 
Sesrulebis moTxovnis darRvevad (ix. amasTan dakavSirebiT, Beganović, ci-
tirebulia zemoT, §§ 85-87).

86. zemoxsenebulis gaTvaliswinebiT, sasamarTlo askvnis, rom wina-
mdebare saqmeSi xelisuflebis organoebma ver SeZles, efeqtianad ga-
moeZiebinaT ganmcxadeblis braldebebi arasaTanado mopyrobasTan daka-
vSirebiT, ramac gamoiwvia Sesabamisi sagamoZiebo vadis amowurva da mos-
po Semdgomi devnis SesaZlebloba. Sesabamisad, dairRva konvenciis me-3 
muxlis saproceso moTxovnebi.

II. ganacxadis sxva nawilebi

87. ganmcxadebeli, moixmobda ra me-6 muxlis 1-l puqnts, aseve Cioda, 
rom sazogadoebrivi prokuroris umoqmedobam xeli SeuSala, Tavdamsxme-
lebisgan zianis anazRaureba moeTxova. 

88. sasamarTlom ganixila ganacxadis es nawili. Tumca, mis xelT ar-
sebuli yvela masalis Seswavlis safuZvelze - da im kompetenciiT, ro-
melSic gansaxilveli sakiTxi moxvda - daadgina, rom ar vlindeboda kon-
venciasa da mis oqmebSi arsebul uflebaTa da TavisuflebaTa darRveva. 

89. sasamarTlom damatebiT aRniSna, rom ganacxadis am nawils uari 
unda eTqvas aSkara dausabuTeblobis gamo, konvenciis 35-e muxlis me-3 
da me-4 punqtebis Sesabamisad.

III. konvenciis 41-e muxlis gamoyeneba

90. konvenciis 41-e muxlis Tanaxmad:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs“.

A.	 ziani

91. ganmcxadebeli aramaterialuri zianis sanacvlod iTxovda 15 000 
evros.

92. mTavrobam am moTxovnas dausabuTebeli da gadametebuli uwoda da 
igi sadavo gaxada.

93. sasamarTlo miiCnevs, rom ganmcxadebeli uflebaTa darRvevis dad-
genis Sedegad SfoTvasa da imedgacruebas ganicdida. amitom, samarTlia-
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nobis principidan gamomdinare, ganmcxadebels aniWebs 4 000 evros.

B.	 xarjebi da danaxarjebi 

94. ganmcxadebeli aseve iTxovda 1 500 evros - winamdebare ganacxa-
dis komunicirebis Semdeg sasamarTloSi misi iuridiuli momsaxurebis 
xarjebisa da danaxarjebisaTvis. am moTxovnis dasasabuTeblad, man iu-
ridiul warmomadgenelTan gaformebuli kontraqti warmoadgina, sadac 
aRniSnuli Tanxa dafiqsirebuli iyo, rogorc anazRaureba iuridiuli 
momsaxurebisTvis. 

95. mTavrobam am moTxovnas dausabuTebeli da gadametebuli uwoda da 
igi sadavo gaxada.

96. sasamarTlos precedentuli samarTlis Tanaxmad, ganmcxadebels  
xarjebisa da danaxarjebis anazRaurebis moTxovna SeuZlia mxolod maSin, 
roca asabuTebs, rom es Tanxa realurad da aucileblobidan gamomdinare 
gaiRo, da roca saubaria gonivrul Tanxaze. winamdebare saqmeSi sasamarT-
lo - aRniSnavs ra, rom ar miTiTebula iuridiuli momsaxurebis saaTebis 
zusti raodenoba da ganmcxadebels advokati ar warmoadgenda samarTa-
lwarmoebis sawyis etapze (ix. igive midgoma saqmeSi Bachvarovi v. Bulgaria, no. 
24186/04, § 40, 7 ianvari 2010) - gonivrulad miiCnevs gancxadeblisTvis 1 000 
evros miniWebas xarjebisa da danaxarjebis asanazRaureblad.

C.	 sauravi

97. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros evro-
pis centraluri bankis mier dadgenili minimaluri nixriT, rasac unda 
daematos Tanxis sami procenti.
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xsenebuli mizezebidan gamomdinare, sasamarTlo 
erTxmad
1. dasaSvebad acxadebs ganacxadis im nawils, romelic exeba ganmcxadeblis 

arasaTanado mopyrobis faqtze sisxlis samarTlis gamoZiebis savaraudo 
araefeqtianobas, xolo ganacxadis danarCen nawils acxadebs dauSveblad;

2. adgens, rom dairRva konvenciis me-3 muxlis saproceso nawili;

3. adgens:

(a) konvenciis 44-e muxlis me-2 punqtis Sesabamisad, saboloo gadawyveti-
lebis miRebis dRidan 3 Tvis ganmavlobaSi, mopasuxe saxelmwifom ganmcxa-
debels unda gadauxados Semdegi Tanxis ekvivalenti bulgarul levebSi, 
gadaxdis dRes arsebuli kursiT:

(i) 4 000 evro (oTxi aTasi evro) aramaterialuri zianis asanazRau-
reblad. amas daemateba nebismieri gadasaxadi, romliTac SeiZleba 
daibegros es Tanxa;

(ii) 1 000 evro (aTasi evro) xarjebisa da danaxarjebis asanazRaureblad. 
amas daemateba nebismieri gadasaxadi, romliTac SeiZleba daibegros 
es Tanxa;

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis gadaxdis dRe-
mde, aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, romelsac 
unda daematos samprocentiani ganakveTi.

5.	 uaryofs ganmcxadeblis moTxovnis danarCen nawils samarTlian dakmayo-
filebasTan dakavSirebiT.

	 Sesrulebulia inglisur enaze da gacxadebulia werilobiT  2012 wlis 
10 ianvars, sasamarTlos reglamentis 77-e muxlis me-2 da me-3 punqtebis 
Sesabamisad.

fatos araci 		  lex garlicki
registratoris moadgile 	 Tavmjdomare
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	 konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 74-e 
muxlis me-2 punqtis Sesabamisad, am gadawyvetilebas Tan erTvis mosamarT-
leebis - kalajievasa da de gaetanos - gansxvavebuli mosazreba.

mosamarTleebis kalajievisa da de gaetanos erToblivi gansxvavebu-
li mosazreba

1. Cven mTlianad veTanxmebiT daskvnas, rom bulgareTis xelisuflebis 
organoebma ver SeZles konvenciis me-3 muxlis saproceso nawilis dacva. 
Tumca, gamoZiebis dagvianebasTan dakavSirebul msjelobaTa miRma, Cveni 
azriT, saqmeSi mniSvnelovani kiTxvebi daismis pozitiuri valdebule-
bis sxva aspeqtTan dakavSirebiT - Catardes „damoukidebeli gamoZieba 
kanonis farglebSi.... rac SesaZlebels gaxdis pasuxismgebel pirTa ga-
movlenas maTi dasjis mizniT” (§ 78). es aspeqti saTanadod ar ganxilula 
winamdebare gadawyvetilebaSi.

2. mzad varT ra, vaRiaroT, rom prokurori unda moqmedebdes dis-
kreciis farglebSi imis dadgenisas, myardeba Tu ara faqtebiTa da mtki-
cebulebebiT gadawyvetileba savaraudo damnaSavis sasamarTloebis winaSe 
wardgenaze - misi dasjis mizniT - aseve, gvjera, rom es uflebamosileba 
emyareba rwmenas prokuroris mier diskreciis keTilsindisierad gamoye-
nebis Sesaxeb. zogadad, am diskreciiT sargebloba me-3 muxliT garanti-
rebuli pozitiuri valdebulebis Sesabamisi iqneba mxolod maSin, roca 
mas Tan sdevs urTierTSezRudvis garkveuli sistema (system of appropriate 
checks and balances), romliTac SesaZlebeli iqneba am uflebamosilebis 
borotad gamoyenebis Tavidan acileba. roca am diskreciiT sargebloba 
ukanono da arakeTilsindisieria, rogorc winamdebare saqmeSi, knindeba 
me-3 muxlis saproceso moTxovnis arsi, radgan dasjis komponentis mate-
rializeba SeuZlebeli xdeba miuxedavad imisa, rom gamoZiebiT SesaZle-
beli gaxda damnaSavis an damnaSaveebis gamovlena. 

3. sagamoZiebo moqmedebaTa Sewyvetis Sesaxeb Sesabamisi brZanebebis gasa-
Civreba ganmcxadeblis mier, adgilobriv doneze amgvari urTierTSezRud-
vis efeqts qmnida da, marTlac, Sedegad mohyva oTxi sxvadasxva mosamarT-
lis poziciis naTlad gamoxatva prokuraturis arakeTilsindisierebasTan 
dakavSirebiT, maSin, roca es ukanaskneli ganmeorebiT adgenda, rom sa-
qmeSi arsebuli faqtebi da mtkicebulebebi arasakmarisi iyo braldebis 
wasayeneblad. Tundac vivaraudoT, rom winamdebare saqmeSi prokurorebs 
gulwrfelad sjerodaT, rom eWvmitanilis/eWvmitanilTa mimarT bralde-
bis wasayeneblad faqtebi da mtkicebulebebi arasakmarisi iyo, ver vxedavT 
veranair dasabuTebas, Tu ratom ar Catarda sxva mimarTulebiT Semdgomi 
gulisxmieri gamoZieba, romliTac prokuratura ganmcxadeblis seriozul 
dazianebebs ufro sarwmuno axsnas mouZebnida. sasamarTloSi saqmiswar-
moebisas, erT-erTi mosamarTlis azriT, „prokuroris daskvnebi mianiSneb-
da imaze, rom… ganmcxadebelma rogorRac Tavi daiziana an ucxo pirTa 
Tavdasxmis msxverpli gaxda… incidentis prokuroris mier miTiTebuli 
droisa da adgilis gaTvaliswinebiT, kerZod maSin, roca ganmcxadebeli 
Sin brundeboda, TiTqmis SeuZlebeli iyo, es SeumCnevli darCeniliyo“. 
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4. arakeTilsindisierebis sakiTxi, ris gamoc sagamoZiebo procesi 
araerTxel Sewyda, sakmarisi xarisxiT daisva zemdgom prokuraturaSi, 
romelmac imsjela pasuxismgebel prokurorTa mimarT disciplinuri Ro-
nisZiebis gamoyenebaze. Cven ver vxedavT safuZvels, rom maTi SeSfoTeba 
ar gagiziaroT. Tumca, amgvari SeSfoTeba aSkarad arasakmarisi aRmoCnda 
- rogorc sasamarTlos winaSe gamovlenili eWvmitanilebis warsadgenad, 
aseve Semdgomi gamoZiebis dasawyebad sxva garemoebaTa an damnaSaveTa 
dadgenis mizniT.

5. winamdebare saqmeSi arsebuli situacia utoldeba xelisuflebis 
organoTa mier de facto Semwynareblobas Zaladobisadmi, romelmac gamoiw-
via tanjva me-3 muxliT dadgenil zRvars miRma. es mxolod akninebs sazo-
gadoebis rwmenas kanonierebis principisa da samarTlebrivi saxelmwifo 
wesrigis SenarCunebisadmi. vwuxvarT, rom winamdebare gadawyvetilebaSi 
ganxiluli ar aris, Tu ramdenad Seuwyo xeli saprokuroro diskreciis 
ukanonod gamoyenebam mopasuxe saxelmwifos mier me-3 muxliT nakisr 
valdebulebaTa Seusruleblobas. upasuxismgeblo diskrecia mniSvnelo-
bas akargvinebs pozitiur valdebulebas - Catardes gamoZieba damnaSave-
Ta dasjis mizniT da praqtikulad, msxverpls abrunebs im mdgomareobaSi, 
vidre Camoyalibdeboda pozitiuri valdebulebis doqtrina me-2 da me-3 
muxlebis farglebSi.
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